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The machinery upon which sound 
banking service depends is not 
constructed of material things. It 
is rather a mechanism of human 
relationships based upon mutual 
advantages and understanding. 


Such machinery is not concerned 
with costly repairs or replacements, 
yet it is as indispensable to busi- 
ness and commerce as are power 
plants and office equipment. 


We are proud of the facilities avail- 


able to our customers and which 
are the result of relationships built 
up through 133 years of unbroken 
service. 
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PHILADELPHIA 
NATIONAL BANK 


ORGANIZED 1803 


PHILADELPHIA, PA. 


Capital and Surplus $30,000,000 


Member of the Federal Deposit Insurance Corporation 





Need of Scientific Basis for Trust Charters 


Governmental and Trust Company Cooperation 


F the chain of capable trusteeship is to 

be maintained and strengthened, there 
must be elimination of the weak links 
which have been encouraged to join, to a 
considerable extent, by lax chartering 
policies of both Federal and State gov- 
ernments. Under the antiquated stat- 
utes of several States mere qualification 
to do a banking business carries with it 
either express or implied powers to act 
in any fiduciary capacities, so that, in 
practice, any incorporators with $10,000 
or so of cash can assume trust powers. 
This is insidious competition, not only 
with well-organized trust institutions but 
also as between Federal and State char- 
tering authorities, and constitutes a con- 
tinual threat to high standards. 

Progressive and broad-visioned trust 
men have long urged the necessity of re- 
stricting trustee privilege, so far as cor- 
porations are concerned, to responsible 
organizations. More recently, Federal 
and a few State officials have recognized 
that public responsibilities involved must 
be of more concern than their use as a 
favor in chartering competition. The 
Federal Deposit Insurance Corporation is 
obviously concerned with the effect of po- 
tential liabilities and may be expected to 
favor a program for elimination as well 
as prevention of part-time trust depart- 
ments, but State banking supervisors 
would do well to follow the lead of such 
States as New Jersey, in view of the legal 
responsibilities of States for descent and 
distribution of property. 

To avoid arbitrary decisions or em- 
barrassing conflicts, with respect to with- 
drawal or withholding of trust powers, it 


might be well to develop, as industrial 
corporations have done by scientific mar- 
ket analysis, a set of standards on which 
public necessity and convenience could 
be ascertained, and a definite policy 
adopted. As the next step, consideration 
should be given to more distinctive use 
of the various specific powers, rather 
than the indiscriminate granting of pow- 
ers to act “in all fiduciary capacities’, re- 
serving to those institutions meeting 
more stringent tests, the privilege of act- 
ing as trustees or in capacities calling 
for exercise of any considerable discre- 
tion, without depriving the smaller com- 
munities of corporate executorship. This 
distinction is recognized by the Federal 
authorities but too many States still con- 
sider trust powers as a concomitant of 
banking powers or qualification under 
general “trust company” laws which are 
not designed with special reference to 
fiduciary functions. Enactment of com- 
mon trust fund regulations would prob- 
ably demonstrate the value of such 
selective grants of power. 

Proven safeguards which the old-line 
trust institutions have voluntarily built 
up should not be subjected to competition 
from those who would assume the same 
honored role and title without the same 
fundamental obligations. One of the 
most conspicuous and wide-spread abuses 
is in the use of the word “trust” in titles 
of companies not authorized or active as 
trust institutions. A commendable start 
has been made to correct this deception 
of the public, in several States where 
laws restrict use of the title to qualified 
corporate fiduciaries, and three States 
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further make its use compulsory for all 
qualified, active trust institutions. 

The real job of trust protection, how- 
ever, must begin with collaboration of 
Federal, State and trust officials in an- 
alyzing and adopting more uniform and 
practical standards for admission ‘to the 
ranks or continuance therein. 


Financial Responsibility of 
Trustees 


HERE are several angles which 

should not be lost sight of in con- 
nection with court decisions surcharging 
trust institutions. First, they have 
clearly emphasized the ability of the cor- 
porate fiduciary to fulfill its promise of 
financial responsibility, and to make 
good on any liability which it incurs. 
Surcharges of individual trustees have 
not received the same notoriety, for va- 
rious reasons. To begin with, there is 


far less psychological hesitancy in suing 
a corporation, and there is a general 
recognition of the difficulties in collecting 
from an individual. Besides, the name of 
a trust company is always news, whereas 
only individuals of some prominence are 


accorded liberal sprinklings of printer’s 
ink. 

Study of the cases further reveals, not 
a wolf in trustees’ clothing, but conscien- 
tious trust officials who have endeavored 
to interpret the spirit as well as the let- 
ter of the trust instrument, which is 
often drawn without adequate provisions 
to protect beneficiaries under such con- 
ditions as have prevailed in recent years. 
Here is evidence of voluntary assumption 
of moral as well as legal responsibility, 
which has, unfortunately, received scant 
attention from some courts. 


Too frequently the test of hindsight 
is applied to changed conditions, either 
economic or implicit in an out-moded 
trust instrument, over which the trustee 
has no control. Under the old partner- 
ship set-up of business, reputations were 
jealously guarded and claims readily 
made good. Corporate officers have been 
criticized as inclined to favor their stock- 
holders, but voluntary settlements by 
trustees have shown a marked trend to 
distinguish between those instances 
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where they have a real obligation and 
those where it is incumbent on them to 
fight for their just exoneration, regard- 
less of possible unfavorable publicity. 

The record of corporate fiduciaries, 
both as to meeting court surcharges and 
liquidation claims, gives ample proof 
that the United States is favored with a 
sound system of trust business, both per- 
sonal and corporate, that is fully respon- 
sible to meet its obligations, a fact that 
is not overlooked in official circles of the 
government, but which deserves wider at- 
tention of the general public. 


Standardization of Trust Report 
Forms 


Impetus to the general movement to- 
ward uniformity as extended to the mat- 
ter of trust department report forms, has 
been given by the work of the Permanent 
Committee on Standardization of Bank 
Report Forms created by the National 
Association of Supervisors of State 
Banks. This committee is now gather- 
ing statistics and material with a view 
to the preparation of new forms for 
trust examinations. 


Its work is seriously handicapped, 
however, by the paucity of existing sta- 
tistical data concerning activities of 
trust companies and trust departments 
of commercial banks, according to ad- 
vice received from J. Forbes Campbell, 
assistant chief, Division of Research and 
Statistics of the FDIC, who is secretary 
of the committee. A major difficulty in 
the development of such statistics lies 
in the widely varying regulations in the 
different states and the lack of uniform- 
ity of practice among fiduciaries, parti- 
cularly in the valuation of trust assets. 

This problem offers further evidence 
of the ever increasing demand for uni- 
formity and statistics. 

It has been suggested that designation 
by the Trust Section of each State Bank- 
ers Association of a representative to 
serve on a committee to cooperate with 
the committee of the National Associa- 
tion of Supervisors of State Banks, would 
be an effective means of accomplishing 
the desired results. 





Modernizing the Trustee’s Services 


Proceedings of the 18th Annual 


Mid-Winter Trust Conference 


New York City: February 9-11, 1937 


USINESS and professional aspects 

of fiduciary work held the center of 
the stage during the eighteenth Mid- 
Winter Trust Conference, where a record 
group of over 600 trust officials gathered 
from 36 States and Canada to give ac- 
tive impetus to the reshaping of trust 
policies and procedure to meet the de- 
mands of these days of old-age security 
and youth movements, government defi- 
cits and excess reserves, high capitalis- 
tic blood-pressure and low money rates— 
and tazes. 

Remarkable not only in the practical 
nature of the addresses but also in the 
sharpness of open-forum discussions and 
“cloak-room” conversations, was a spirit 
of strong resolve to shake off the cob- 
webs of both internal and external mys- 
ticism, weed out the weak and place trus- 
teeship on an impregnable and progres- 
sive basis combining policies of business 
efficiency with standards of professional 
service. The day of being an “accom- 
modation” department has passed, and 
all but a few sleepy-eyed 
bankers are looking for- 
ward with us to the wider 
horizons that “trusteeship” 
is bound to embrace. 


Ethical Obligations 


The opening gun, set off 
by the address of Blaine 
B. Coles as president of the 
Trust Division, sounded a 
professional note in urging 
consideration of adopting 
a code of ethics for trust 
men, which was warmly re- 
ceived by the press as one 
of the too-infrequent na- 
tional expressions of the 


BLAINE B. COLES 
Conference Chairman 


position of trust institutions emphasiz- 
ing the “humanities” as contrasted with 
the mechanics of financial stewardship. 


The tentative proposal for a Statement 
of the Ethical Obligations of Trust Men 
in their relations with one another and 
with the public, was submitted by Wil- 
liam A. Stark of Cincinnati, chairman of 
the trust committee on ethical obliga- 
tions. Revision and eventual adoption 
of this code were reserved pending sub- 
mission to the member trust institutions. 


Among the principles, it was suggest- 
ed as an ethical obligation on the trust 
official to recognize the definite purpose 
behind the creation of each trust and his 
primary duty to accomplish that objec- 
tive as paramount to the interests of his 
particular trust institution. 


The code further confirmed that con- 
fidences should not be breached; that no 
trust should be accepted simply because 
it promised to be profitable; or accepted 
unless the customer needed the particular 
' service in question, or un- 

less the trust institution 

was in position to render 
such service without any 
special handicaps. 
Soliciting the trust bus- 
iness of other trust insti- 
tutions would be considered 
unethical. A moral as well 
as legal duty to cooperate 
with government represen- 
tatives and with the courts 
would be recognized. On 
the other hand, the trus- 
tees would not attempt to 
pass to courts the discre- 
tion which they had them- 
selves agreed to exercise. 
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Trust Business Problems Forum 


As a basis for intensive analysis and 
research on the most pressing current 
problems of corporate fiduciaries, Gilbert 
T. Stephenson, former leader, presented 
a list of 35 major subjects which he had 
compiled from replies of twenty repre- 
sentative leaders of the trust farternity 
and member of Division committees. 
Coming from 17 States, their sugges- 
tions reflect a cross-section of the pres- 
ent tenor of trust thought and foresight. 

Discussion from the floor centered 
largely around staff training procedure, 
compensation troubles and investment 
data and review. The suggestion was 
made that non-resident fiduciaries should 
observe local fee schedules, where solicit- 
ing out-of-state business, or adoption 
might be urged of statutes, similar to 
that in Missouri, which restrict distribu- 
tions of trust property to non-resident 
corporations. It was further proposed 
that appropriate amendment might be 
made to Section 7 of the Statement of 
Principles. This problem came in for 
further comment in connection with the 
symposium on “What Is Being Done to 
Put Trust Business on a Paying Basis.” 

Mr. Stephenson stated that there was 
an overwhelming expression of opinion 
favoring assembly of trust statistics on 
a nation-wide scale. In view of the in- 
terest shown in the questions compiled, 
the list is reprinted on subsequent pages. 


Trust Law Problems Forum 


The concern of trust officials in fulfill- 
ing their moral as well as legal obliga- 
tions to beneficiaries was nowhere better 
demonstrated than during the discussion 
led by Austin W. Scott. Prof. Scott, of 
the Law School of Harvard University, 
pointed much of his remarks toward con- 
siderations involved in mortgage parti- 
cipation investment, citing five major 
points: 


1. Effect of investment where trustee 
does not have complete control. . 

2. How to ear-mark interests to sat- 
isfy, varying requirements of State 
Courts. 

3. Avoidance of supposed “self deal- 
ing” when a bank mortgage is sold to or 
bought from a trust account. 
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4. Liability for “breach of trust” 
whether or not loss ensues. 

5. Allocation of proceeds and ex- 
penses. 


The point was made that in certain re- 
spects the investor in a bond or stock 
had no more power than under a mort- 
gage participation. As to the proper 
formalities for taking title, Prof. Scott 
cited conflicting decisions of State courts, 
some holding that trustee’s book record 
is not sufficient, and remarked on the 
need of a clarification and more uniform- 
ity in this matter as well as in definition 
of “self-dealing.” 

Most discussions concerned allocation 
procedure, particularly in case of unpro- 
ductive and wasting assets, regular stock 
dividends and maintenance charges. The 
question was posed as to why allocation 
should not be applied with equal appro- 
priateness to defaulted bonds, and 
whether it would be desirable to provide 
for reserve fund for wasting assets as 
well as for distressed real estate. 

Outstanding as a constructive contri- 
bution was the description of modernized 
trust plans which overcome the failure 
of traditional trust structures in ade- 
quately protecting life tenants under new 
or changing conditions. Senator L. H. 
Roseberry outlined the innovation of “an- 
nuity” forms of trusts which correct the 
inequities often occasioned to the prin- 
cipal beneficiaries by legal concepts plac- 
ing the remainderman on an equal plane 
and frequently in an overly-sheltered 
position. The great possibilities of such 
trust plans in overcoming the more troub- 
lesome and expensive problems of allo- 
cation were also emphasized. 


The spirit of the convention was sig- 
nally caught by Frank Branch Riley of 
Portland, in his banquet address before 
1600 delegates, when he commented on 
the remarkable sight of men who, while 
competitors for business and favor in 
their own towns, could so frankly pool 
their ideas and knowledge, and so ear- 
nestly cooperate in the constant building 
of a finer trust edifice, not alone for their 
own profit, but chiefly for the benefit of 
their beneficiaries and communities. 

(Reports of prepared addresses delivered 
at the Conference follow.) 











Emphasizing the Humanities of Trust Service 
Statement of Ethical Obligations of Trust Men 


BLAINE B. COLES 
President, Trust Division, American Bankers Association, and 
Vice President, First National Bank of Portland, Oregon 


UST as in our social and economic 

life, we can no longer be indifferent 
to the events and changes in other parts 
of the world, so we must recognize that 
the problems of trust institutions are be- 
coming more and more national in scope. 
The progress of trust institutions in one 
particular part of the country is of great 
concern to trust institutions in every oth- 
er section of the country. Trust busi- 
ness is no longer isolated in various com- 
munities. The broadening of frontiers, 
or perhaps I had better say, the almost 
complete abolition of frontiers is becom- 
ing a characteristic of our economic life, 
and as a natural result the impact of the 
times upon trust business is having the 
effect of fusing the restricted provincial- 
ism of yesterday into the definite nation- 
alism of tomorrow. 


Trust men today work in an entirely 
different atmosphere from that which 
obtained but a few years ago. Times 
have changed and we have changed with 
them. As trust men it is our very defin- 
ite function to look forward, not back- 
ward. We must appraise the relation- 
ship of the new order of things in this 
country to the estates and trusts in our 
care. We must think of new estates in 
terms of new conditions and must eval- 
uate future trust business in concepts 
of the future. 


I am by no means pessimistic. I am 
convinced that this new order of things 
is going to build American trust business 
into greater and larger proportions than 
ever before. The social consciousness of 
the country has now awakened. Activity 
in every field is being weighed in the 
scale of social service, and may I say that 
there is no greater medium for social 
service in this.country than the trust in- 
stitution. 
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Some Major Administrative Problems 


Protection and conservation for small 
estates as well as for those of larger size 
constitutes a social service of the highest 
order. Therein, as I see it, lies the 
future of trust business. The trend of 
trust business is toward the administra- 
tion of small estates rather than large 
estates. True, we need the aid of super- 
visory and legislative authorities before 
we can properly adapt the facilities of 
trust institutions to permit of social ser- 
vice to the fullest extent. That assis- 
tance and support I think we can count 
upon. 

It is indeed a tribute to the flexibility 
of trust service and to the foresight of 
trust men that trust business all over the 
nation is now rapidly adjusting itself to 
changed conditions. I venture the asser- 
tion that trust departments have attuned 
themselves more quickly to the somewhat 
kaleidoscopic developments of recent 
years than has any other department or 
division in the field of finance. 

By way of illustration, the movement 
for the establishment of common trust 
funds was inaugurated by the trust di- 
vision nearly four years ago when the 
importance of social service was just be- 
ginning to dawn upon American busi- 
ness consciousness. Utilization of this 
method for sound investment for the 
funds of small estates will make trust 
service generally available to all classes. 

Another indication of this adjustment 
is the movement for greater uniformity 
in the laws of the various states relating 
to trusts. The encouragement and su- 
pervision of this movement has been an 
active policy of the Trust Division and 
Wwe now seem to be on the point of real 
constructive accomplishments. This year, 
in more states than ever before trust 
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men are contemplating and studying leg- 
islation to modernize the trust statutes 
of their respective states and to harmon- 
ize them with the statutes of other 
states. Nothing could contribute more 
to the efficiency and economy of trust 
business than the modernization of exist- 
ing state laws. 


Much has been done but admittedly 
much remains to be done to improve the 
returns from trust business and this, by 
the way, is a factor necessarily linked 
with efficiency. My particular reference 
here is to the joint problem of costs and 
charges, but real progress is being made 
in this direction and that is, of course, 
all important. 


Perhaps our biggest problem internal- 
ly, so to speak, results from the fact that 
while we steadily improve the operation 
of trust departments in particular, we 
know so little about trust business in 
general. By that I mean that there is 
an almost total lack of statistical in- 
formation about the trust business and 
this situation sometimes, in fact fre- 
quently, leaves us at sea. Fortunately, 
that condition is about to be remedied. 
As you know, the Trust Division has for 
a long time been at work on this prob- 
lem and now the Graduate School of 
Banking has created a Trust Research 
Department with Gilbert T. Stephenson 
of Wilmington, Delaware, as Director. 


Statement of Ethical Obligations of 
Trust Men 


I am not attempting to chart or point 
out all the aims and possibilities of trust 
business. However, there is one step of 
far reaching significance which the trust 
men of this country can take promptly 
and which I believe they should take en- 
thusiastically. There are, among my 
very close friends in the trust business, 
some who will not see eye to eye with me 
on this matter, but I cannot refrain from 
speaking about it. I refer to the propos- 
al now under consideration by the Execu- 
tive Committee of the Trust Division for 
the formulation and promulgation of a 
Statement of the Ethical Obligations of 
Trust Men. My enthusiasm about such 
a statement comes from the heart; it is 
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my sincere conviction that such a docu- 
ment would be the crowning glory of 
American trust business. 

Now, why should we agree to this pro- 
posal especially in view of the fact that 
we already have a Statement of Princi- 
ples of Trust Institutions? To my mind 
this very fact is one of the chief rea- 
sons. In the Statement of Principles of 
Trust Institutions we have built an en- 
during monument to trust business, but 
we have left it unfinished. We have a 
grand foundation, but I think that the 
structure should now be completed all 
the way to the top. 

A Statement of Principles of Trust In- 
stitutions adopted in April, 1933, has 
proved itself to be the greatest single 
accomplishment of the trust institutions 
of this country. Born in the dark days 
of the depression, the statement became 
both a lighthouse and a breakwater dur- 
ing those troublesome times. With the 
coming of better days it has achieved 
well deserved recognition as the stan- 
dard for the operation of the American 
trust institutions. 

Naturally the statement of principles 
governs the obligations of the men who 
make our trust institutions, up to a cer- 
tain point. Beyond that point there are 
other relationships the statement of 
principles does not cover. These are the 
relationships of trust men to one an- 
other and to the public. In other words, 
I am contending for a personal code of 
ethics for trust men. We have an un- 
written code. Every trust man knows 
the basic ethics of his calling. Yet it has 
not been formulated and clarified so that 
he who runs may read. 


Likewise, trust institutions had their 
code before the statement of principles 
was framed. Nothing new was written 
into that statement. Nothing was put 
in that trust men did not already know 
and recognize. It merely related the 
fundamental principles of institutions 
engaged in trust business so that those 
principles might become better under- 
stood and recognized by the public as 
well as by trust institutions themselves 
and might provide a guide for new insti- 
tutions entering the trust field.. 
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Inquiring Public Has Right to Know 


However, the adoption of the state- 
ment of principles was in reality an act 
of high courage and justified self-confi- 
dence. Take your mind back if you will 
to the banking situation in 1933. You 
need no description of that situation to 
refresh your memory. It was in the 
midst of all the uncertainties and anxie- 
ties then casting a pall over all of us 
that the trust institutions of the coun- 
try held up their code of conduct for the 
world to see. The trust institutions owe 
an everlasting debt of gratitude to Col- 
onel R. M. Sims, then president of the 
division, for his wisdom and foresight in 
exerting all of the strength that he had 
to bring about the adoption and publica- 
tion of that statement. 


At the moment, four years later, we 
find ourselves in happier circumstances. 
No longer does it require a stout heart 
and fortitude of the highest order to 
carry on. We are coming out of the 
depression into better business and are 
climbing the hills toward a healthier at- 
mosphere. As we accustom ourselves to 
this new atmosphere, we find it very dif- 
ferent from the business air we breathed 
when the crash came. Then the empha- 
sis was upon the mechanics of life. Now 
it is upon the humanities. 


Four years ago you and I knew what 
trust institutions stood for but the public 
did not. Just when the public was in its 
most critical frame of mind we boldly 
stated the fundamental principles upon 
which trust institutions are operated. 
Today we trust men know what we stand 
for as individuals, but the public does 
not know. Just now the public is not so 
much in a critical frame of mind as it is 
in an inquiring frame of mind. Its in- 
terest is in men rather than in machines. 
Therefore, I say that this is the time 
for the trust men of the country to form- 
ulate their ethical principles as indivi- 
duals in order that the public may know 
and understand them and also to provide 
a guide for new men coming into the 
trust field. 

A word about the present condition of 


trust business. Within three months I 
have crossed the country three times and 


1894 


MARYLAND 
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1937 


I have talked at length with all sorts of 
men in almost every conceivable variety 
of business and I have discussed trust 
business and banking business with trust 
men and bankers in many localities all 
over the nation. Everywhere I find trust 
business on the up-grade. Everywhere 
I find a highly encouraging increase in 
new and desirable business. And, every- 
where I find a growing appreciation of 
trust service on the part of the public. 


Trust Lectures at Bar 
Association 


The Junior Section of the Detroit Bar As- 
sociation has founded the Detroit Legal In- 
stitute, designed to afford members of the 
Michigan bar an opportunity to keep 
abreast of recent developments in the more 
important branches of the law. The in- 
augurating series of three lectures was pre- 
sented by Professor Austin Wakeman Scott, 
of Harvard Law School, who discussed the 
law of wills and trusts, with particular ref- 
erence to problems of administration. 





Coordination — For Better Estate Building 


Basis for Life Insurance and Trust Company Cooperation 


THEODORE M. RIEHLE 
President, National Association of Life Underwriters, New York City 


S president of the National Associa- 
tion of Life Underwriters, I had the 
machinery to canvass the problem from 
the point of view of the institution of 
life insurance. Therefore, to the out- 
standing leaders in that organization, I 
added a list of trust officers and lawyers, 
known or recommended to me as leaders 
of thought and action in this field. Spe- 
cifically I asked them to give me, frank- 
ly, fully, and, if necessary, in confidence, 
their reactions to and their suggestions 
concerning a proposed talk on the sub- 
ject: “Coordination—For Better Estate 
Building.” 
I was tremendously gratified, and not 
a little astonished, at the fullness of the 
response. What I am going to say rep- 
resents, fairly I believe, the cross-section 
of these opinions. I present it humbly, 
but nevertheless with a conviction that 
it may assist us all in clearing the at- 
mosphere and in discerning wherein we 
do not see eye to eye, laying our mutual 
problems on the table for helpful analy- 
sis and discussion. 


First of all, a word concerning our or- 
ganization, and how representative it is; 
our Committee on Cooperation with 
Trust Officers, as we call it, is not simply 
a group of 13 life insurance men who 
happen to be interested in this parti- 
cular activity, but they stand as the 
chosen representatives of 27,000 life in- 
surance men and women in this country, 
and they represent also the 297 prin- 
cipal cities of the United States. I 
wonder if you realize that those leaders 
in our business, in your respective com- 
munities, constitute a group of preferred 
contacts whose cultivation can help you 
greatly in the prosecution of your own 
efforts to intelligently serve those people 
of your communities who ought to be 
your clients? 


Foundations of Mutual Interest 


Back in those years preceding 1929,. 
trust officers and life underwriters had 
discovered a community of interest 
through the use of: life insurance in con- 
nection with the problem of estate build- 
ing and conservation. But the coopera- 
tion of those days was, as we look back 
upon it now, to say the least, unorgan- 
ized. Guiding principles were just then, 
for the first time, being formulated. 
That cooperation was based, in my hum- 
ble opinion, upon a false premise. It 
was more or less a backslapping propo- 
sition. Perhaps I should say that it was 
deeper than that. It was a mutually sel- 
fish enterprise. The life underwriter 
was looking for “leads,” and for business. 
So was the trust officer. They didn’t 
spend very much time looking at the 
problem of estate creation and conserva- 
tion as an integrated whole. But even 
so, the cooperative movement was getting 
under way and good things seemed to be 
in store. Then came the darkness. 

We do know, however, and we might 
as well admit, that out of these years of 
the early 1930’s, grew some pretty 
strained relationships, and a certain 
loss of mutuality of viewpoint. Never- 
theless, the worthwhile factors of the co- 
operative movement had become rooted 
firmly enough in those prior years to 
continue to live, and men of vision, the 
sound-thinking leaders in both groups, 
nurtured that life and brought it 
through into a new period which, as I 
view the situation, began in 1935 and 
early 1936. 

The Committee on Relations with Life 
Underwriters of the Trust Division of 
the American Bankers Association and 
the corresponding committee of our as- 
sociation held their faith, maintained 
the underlying principles and preserved 
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and expanded a firm foundation upon 
which a sound expansion is even now 
being built. 


Basis for Cooperative Activity 


It seems to me that the first formal in- 
dication of this new growth is crystal- 
lized in an article entitled “Appraising 
Insurance Trusts Anew,” by Roy H. 
Booth, chairman of your committee on 
cooperation, published in April, 1936: 


“*#*we are doing entirely ‘piece-meal’ 
selling, selling the life insurance trust 
and the living trust independently with- 
out reference to other trust services and 
life insurance needs, whereas we should 
be devoting our efforts to making a com- 
plete analysis of a man’s estate. ***a 
great deal of insurance is sold in that 
way, but the writer of large policies 
takes the broader view. The underwrit- 
er and the trust man who would handle 
big estates must sell a complete service 
***there has sprung up a feeling of com- 
petition between trust men and life in- 
surance men. The ‘options of settle- 
ment’ plan was not created in competi- 
tion to ‘trusts’ but merely as a part of 
a very shrewd and surely a most whole- 
some and worthy movement on the part 
of life insurance companies to make the 
public income-conscious—Our greatest 
fault is that we have not given the life 
insurance men a complete and clear pic- 
ture of just what business we are inter- 
ested in. ***the underwriter has lost 
completely the major truth which is 
‘that the trust man starts in where the 
life insurance man leaves off.’ ***The 
life insurance man has not been edu- 
cated to the fact that through the ser- 
vices of trust institutions he can give 
more complete and efficient guidance and 
advice: to his own customers: ***Just as 
the life insurance man must be sold on 
the fact that he will make a greater 
profit by selling his client a complete 
estate analysis, so must you as trust 
men be sold on the idea that through 
educating the life insurance underwrit- 
ers on this policy you, too, will secure 
more profit. ***the life insurance man 
goes in to see his customers and pros- 
pects as a friend and counsellor. ***the 
life insurance men naturally have con- 
tacts which trust men will never make. 
If we make it our job to see that the 
life insurance men understand the ad- 
vantages of always giving the complete 
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story, then we, as trust men, must profit 
by their activity. 

“*** A true analysis will bring to light 
the need for life insurance if there is a 
need, and it will bring to light the need 
for a trust if the need is there. It is an 
unusual case where both are not needed. 
***we must show the life insurance man 
that we are not in competition with him. 
***not trying to put his clients’ insur- 
ance in trust except where the insurance 
company cannot take care of it as well 
as we can. We must show the under- 
writer that we do consider that the exe- 
cutorship and the trusteeship of the bal- 
ance of the estate is our business and 
that we want him to assist us and assist 
himself by recommending our service to 
the client. ***We have taken a lot of 
pains to talk before life underwriters’ 
groups, telling them about life insurance 
trusts and our other trust services. We 
have put altogether too much emphasis 
on the life insurance trust and not 
enough on other kinds of trust and on 
our services in connection with the set- 
tlement of estates under wills. What we 
must do is to enlist the services of these 
thousands of underwriters by getting 
them to realize this important fact— 
that to do a thorough job of selling their 
own product they must act as counsel- 
lors and lay out the entire estate pro- 
gram, which cannot help but take into 
consideration our service.” 


It must be immediately apparent, 
however, that to the extent that these 
suggested activities are developed and 
followed through by the interested peo- 
ple of each group we will bring to the 
people of our communities, who need our 
help, a most intelligent and comprehen- 
sive service based upon the finest kind of 
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ethical concepts. Then, indeed, real co- 
operative activity will have been fully 
achieved. 


Need for Resolving Criticisms 


It would be unfair and indeed unkind, 
however, not to sound a note of warning 
about other pitfalls that lie ahead. We 
underwriters who are interested in es- 
tate creation and conservation are turn- 
ing to the corporate fiduciary and sug- 
gesting its use as a conserving agent and 
a successor manager to stand in the place 
of our clients after the occurrence of 
death. The extent to which we can do 
this conscientiously and without losing 
our own prestige and the extent to 
which our recommendations are going to 
be accepted by clients is going to depend 
very much upon the attitude of these 
agencies to the weak spots which pres- 
ently exist. Therefore, the extent to 
which the cooperative movement can 
healthily grow will be governed to some 
extent at least by the attitude of trust 
companies generally toward the criticism 
which is now being heard. If you do 
not endeavor to constantly improve con- 
ditions and prevent the occurrence of 
some things which have happened in the 
past, then it seems to me that certain 
repercussions will reach those indivi- 
duals in the life insurance field who have 
recommended and who are continuing to 
recommend the use of trust company 
service, and this criticism, to some ex- 
tent, will affect the attitude of men’s 
minds toward the recommendation made 
by life insurance men. If we move in- 
to closer relationships with trust com- 
panies and your services, then to the ex- 
tent that you are not worthy of every 
confidence imposed in you, we cannot ex- 
pect to escape some of the criticism 
which will attach to those shortcomings. 

A number of responses I received 
dwelt upon the confidential nature of the 
fiduciary relationship and its occasional, 
apparent violation. The trustor who has 
his trust in the trust department of the 
bank that handles his commercial or dis- 
count business has sometimes found that 
the officers in the commercial department 
have had knowledge of, and have used 
this knowledge of his trust department 
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relationship, in dealing with his commer- 
cial relationship to the bank. They 
sometimes have accorded him treatment 
less favorable than that given to other 
customers who either had no trust as- 
sets or who perhaps, through fortunate 
accident, had established their trust in 
another institution so the commercial 
banker had no knowledge of its existence. 
I think that affairs of this sort create a 
difficult situation, one which many times 
puts the trust department officials to the 
difficult task of defending not only their 
department, but the whole institution 
with which they are connected. You 
can see how difficult is the position of 
the friendly underwriter when he is crit- 
icized for having recommended the estab- 
lishment of that particular client’s trust. 
Many of you have probably read the 
recent article in the Saturday Evening 
Post, entitled “Big Business What Now.” 
Part of this is devoted to a discussion of 
the failure of some trustees to unswerv- 
ingly adhere to the service of bond hold- 
ers under indentures, etc. This has 
brought out pretty far into publie view 
some short comings that ought to be rec- 
tified from within. Judges of our courts 
have written some pretty caustic lan- 
guage in recent decisions where trustees 
have pleaded the “exculpatory clause” as 
a defense when called to account by se- 
curity holders, and we are sorry to say 
that there is feeling that many trustees 
have hesitated to sue for beneficiaries of 
trusts which contained securities which 
these criticized institutions distributed. 
Another point is made in some replies 
that some of our people find it difficult 
to convince an occasional trust officer 
that there is any problem in connection 
with proper application of life insurance 
upon which the underwriter has attempt- 
ed to enlighten either his client or that 
particular trust officer. This, however, 
is a minor problem, for most of us in 
each group are seeing more clearly the 
viewpoint of our confreres. Unless we 
know, however, where our lines are weak, 
we can never be strong enough to always 
successfully defend ourselves. Under- 
writers as well as trust men have these 
above objections coming up before them 
in their work, and they are placed before 
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you only to demonstrate our desire to 
help you locate where sales resistance is 
being encountered by those of both 
groups who are active in the acquisition 
of new business. And you may credit 
us if you like with a selfish motive in 
this—for we are hurt by any sales resis- 
tance, and helped by its removal. 


Insurance-Trust Council an Invaluable 
Development 


Now, specifically—how are we going to 
help each other in moving forward from 
here toward the accomplishments which 
we all so sincerely desire? 

Out of those dark days and years of 
the early ’30’s there grew some pretty 
strained relationships. But I do feel 
that the fact that despite these strained 
relationships the cooperative movement 
could and did continue to exist and even 
strengthen its roots during that period 
ought to indicate our ability to work to- 
gether toward a most happy and cordial 
relationship in the future. 

I believe to the extent that underwrit- 
ers are able and competent to do so they 
should lend their aid in helping toward 
eliminating and certainly toward at least 
reducing to a minimum all unfair criti- 
cism, and I believe that we have the me- 
chanics available to accomplish this end. 
After all, it is through close personal re- 
lationships that we may best discern 
what proper steps should be taken in 
each community. 

I think that in the Life Insurance and 
Trust Council movement which has re- 
cently shown remarkable but healthy ex- 
pansion throughout the East and which 
activity has been reborn in some of those 
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communities where previous efforts to- 
ward cooperation have been made, we 
have precisely the tool which is needed. 

It seems to me that there can be no 
failure of our efforts if they can be made 
truly mutual and with the Life Insur- 
ance and Trust Council as the nucleus in 
each locality and assuming that in those 
councils are gathered together the sin- 
cere and truthful leaders of their respec- 
tive groups in those communities, there 
can be carried forth into each neighbor- 
hood an endorsement of life insurance 
and its representative by your people. 
Then, indeed, will suspicion be removed. 
Our people in these communities, through 
their better acquaintance with what is 
being offered your prospective clients and 
through that confidence which grows out 
of friendship and intimate personal rela- 
tionships thus built up can and, I am sure 
will, sincerely recommend the employ- 
ment of fiduciary trust service and cor- 
porate executorships and all of the other 
services which you, their friends, have 
available for the people whom they serve. 

Most important of all, however, the re- 
moval of suspicion and fear that will re- 
sult from this activity,. will cause more 
and more men to take advantage of what 
we both have to offer, in order that their 
estates may be better conceived and bet- 
ter conserved. 


New life insurance production for 1936 
was 1.3 per cent less than for 1935, accord- 
ing to a recent report made to the United 
States Department of Commerce by The 
Association of Life Insurance Presidents. 
For December, however, the volume of new 
production was 2.9 per cent greater than 
for December of 1935. 
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HEN the Committee on Trust In- Business, Management of 

formation decided to send out the Charitable trusts 
questionnaires which are the subject Co-executor and co-trustee 
matter of this talk, we thought that to Competitors, superior service of - 
be really useful, the questions should rep- Confidentiality 

i. 2 oe : Corporations, Service to 
resent the actual inquiries of prospective Gaiemer Contacte 
trust customers and present customers— Daughter 
not the things which our trust friends Duration of trusts 
throughout the country think Mr. Public Estates 
should know about the trust business. We Examinations 
therefore made it quite plain in our let- Executor —.. 
ters enclosing the questionnaires to some — provanen 
100 prominent trust men throughout the Si 
: overnment and large estates 

country that we wanted questions Gsiinns 
thought out and written by prospective History 
trust customers or actual customers—not 
questions put into their mouths by trust Individual Executor Saves Expense 
men. To a remarkable extent the ques- Insane, trust for 
tions received indicate that the admoni- Investment Counsel Service 
tion was heeded, although too many of Investment Management 


them indicate that a lawyer or a trained Investment Management, _ 
Inflation, provision against 


trust man at least phrased the questions. Investment Management, Mortgages 7 
I am confident that some of them would Investment Management, Real 
never have occurred to a prospective Estate 
trust customer without help. Investment Management, Small 
Replies to Questionnaire — =e 
Investment Organization 

In response to our 100 letters, with Investments, Close Corporations __ 
each of which were enclosed ten ques- Investments, Common stocks 
tionnaires containing spaces for 10 ques- Investments, Guaranteed Mortgages 
tions, we received between November tee nen — ; 
17th, 1936 and January 27, 1937, a total = Jy vocable ‘Tracts 
of 661 questions asked on 72 subjects; of Joint Ownership 
which 318 questions or 48% were asked Laws 
on four main subjects as follows: Life Insurance Trusts 


Investments 21 Living Trusts 

Fees 11 Mismanagement 

Trusts New Business Leads 
Taxation 7 Out-of-state Trusteeship 


The total list of 72 subjects follows, Officers and Directors 


: : : Operation of Trust Department __. 
with number of questions asked on each: Siienent 


Advantages of a corporation trustee 8 Policy 

Advisory services Power of Appointment 

Apportionment Real Estate 

Beneficiaries, contacts and prob- Record of Trust Institutions 
lems of Remainderman 
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Responsibilities & Liabilities of 
Trustee 

Revocable Trusts 

Safekeeping Service 

Safety of Trust Funds, Safeguards 34 

Segregation of Trust Assets 

Self-dealing 

Son 

Spendthrift Trusts 

Successor Trustee 

Taxation 

Trust Functions 

Trustee a Guarantor? ______...._..-.... 12 

Trustee, Powers of 

Trusts, Define and Explain 

Trusts and Attorneys 

Trusts, Installment 

Trusts, Small 

Trusts, Termination or Modification 10 

Wife and children, provision for — 16 


Factual Investment Data Needed 


Even a cursory examination of the 
questions submitted and a grouping of 
the questions in this way demonstrates 
again very clearly that Mr. John Q. Pub- 
lic, whether he uses his reasoning or 
trusts to his instincts, usually hits the 


* 


nail on the head. What has he done in 
submitting these questions? Very def- 
initely he has put first things first and 
second things second. What is the most 
important element in the success or fail- 
ure of trust institutions—the base upon 
which they stand or fall—the thing 
which has brought them into favor in 
some sections and into some disrepute in 
others—the thing which makes for good 
public relations in one institution and for 
a poor reputation in another institution? 
The answer is their trust investments— 
their record. In addition to the 134 
questions which bear directly upon the 
subject of investments, an additional 99 
bear indirectly upon some phase of the 
investment problem, although they bear 
more directly on some other subject and 
are grouped under another heading. 
Thus, a total of 233 questions or 35% of 
the whole number deal in some manner 
with the subject of trust investments and 
our management of estates and trusts. 

I need go no further than this first 
group of questions under the subject of 
investments—investment counsel ser- 
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vice, investment management, provision 
against inflation, mortgages, real estate, 
small trusts, organization, close corpora- 
tions, common stocks, guaranteed mort- 
gages, legal investments and the record 
of trust institutions in investment man- 
agement—to draw the inescapable con- 
clusion that trust institutions have only 
commenced to tackle their public rela- 
tions problem. Our prospective trust 
customers are frankly skeptical, and we 
must give them information, not propa- 
ganda—factual information where possi- 
ble—if we are to solve our problems of 
education and public relations. 

It is quite clear that our prospective 
customers are not convinced that it is 
quite as cheap to employ a trust institu- 
tion as the family lawyer or some other 
individual. The number of questions 
which bear on the subject of fees dem- 
onstrate beyond doubt that the cost of 
trust service must be justified by results 
and that the cost of trust service is still 
a great sales resistant despite the oft-re- 
peated statement that the services of a 
trust institution cost no more than the 
services of an individual. 

I was rather surprised that there were 
not more questions on the subject of tax- 
ation. Following the publicity of recent 
years, I would have expected more than 
43 questions or a mere 7% to deal with 
the subject of taxation. 


Public Not Satisfied by Pomp and Secrecy 


In my own analysis of the subject I 
have drawn a number of definite conclu- 
sions which may or may not appeal to 
you: 


First: our business is one in which we 
cannot average results. It does not help 
much when Mr. X calls to complain be- 
cause certain of the investments in his 
trust have greatly depreciated in value 
or have become non-income producers to 
say, “Yes, Mr. X, but let me tell you 
what a wonderful job we have done for 
Mrs. J. ” From the very nature of our 
business we must suffer more from our 
mistakes of judgment in a relatively few 
number of cases than we gain in esteem 
and public good will from the successful 
administration of a much larger number 
of cases. Having entered the trust busi- 
ness in 1920, I am beginning to regard 
myself as a veteran—sometimes as a 
rather battle-scarred veteran. When I 
entered the trust business and down into 
rather recent years, a trust officer was 
in some respects a pampered pet of his 
institution. Unless we can successfully 
combat this question of good public rela- 
tions, we are likely to become undesired 
step-children. 


Second: The questions which have been 
submitted in reply to our questionnaires 
constitute a very definite challenge to the 
trust business. Results count and re- 
sults talk. It is my personal belief that 
the trust business of this country will 
not grow and will not progress as it has 
every right to do until there is some au- 
thoritative record of management re- 
sults. The insurance manuals give us 
every opportunity of comparing the man- 
agement results achieved by insurance 
companies throughout the country. 
Whether or not this can ever be true of 
individual trust institutions in their 
management of estates and trusts, it cer- 
tainly should be true in the not too far 
distant future of the trust business as a 
whole. I have nothing in common with 
the trust man—whether he hails from a 
small town or whether he be the presi- 
dent of a great Wall Street institution— 
who wants to hush hush and throw a 
veil of secrecy and mystery about the 
trust business and its accomplishments, 
or even, its lack of accomplishments. Il 
believe in information—all the informa- 
tion that it is possible to give. Evident- 
ly, our prospective trust customers do 
too. 
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MERICA mingles and overlaps and 

a list of 500 or 5,000 people cannot 
be sharply segregated from a residue of 
outsiders. I believe every one of you 
realizes that Mrs. X—the prosperous 
widow of the late Mr. X—is not going to 
confine her conversations about financial 
matters, and banking and trust institu- 
tions, to the select group of trust pros- 
pects on your mailing list. She is go- 
ing to talk with all of her friends, wheth- 
er they are on your list or not, and pos- 
sibly with her younger relatives, and 
even with her maid. I don’t mean that 
she is going to divulge her personal es- 
tate plans to all of these people, but she 
is drawing her impressions from these 
and even less predictable sources. So, 
in order to blanket our much desired 
trust prospect, Mrs. X, with authentic 
information about trust matters, we 
have to do the broad constructive job of 
education, which is possible only through 
a mass medium like the newspapers. 


Similar work could be done conceiv- 
ably through a national campaign in the 
magazines, but pending the millenium 
our logical method seems to be to use the 
newspapers, which offer so much in lo- 
calization, flexibility, and timeliness. If 
we could install Mrs. X in some hermeti- 
cally sealed environment where _ she 
would come in contact only with those 
on our immediate mailing list, we would 
not need the newspapers very much. But 
that seems to be even more distant than 
the national campaign in magazines. 


Direct Mail, Newspapers and Follow-Up 


As to direct mail, we know these fea- 
tures about it: that where the mailing 
list is right it is possible to devise a 
campaign which will with reasonable cer- 
tainty bring in a substantial percentage 
of inquiries for further information; 
that if these leads are followed up by 
effective solicitation, they will in most 
cases result in considerable amounts of 


desirable new business. This is an es- 
tablished formula, as you all know, and 
we in the advertising business are grate- 
ful to it, because it is one of the rela- 
tively few points where we can actually 
put our finger on positive, tangible, im- 
mediate results from trust advertising, 
on a measurable dollars and cents basis. 

I consider newspapers of first-line im- 
portance in reaching substantial people, 
both directly and indirectly—even though 
they show little inclination to clip 
coupons or to write you in response to 
advertisements. In my own judgment 
most of the inquiries that come in di- 
rectly from newspaper advertising of 
trust services are of a type which is not 
desirable under our present trust set-up, 
and our present fees. Perhaps under a 
system of common trusts this whole pic- 
ture will change, and newspaper adver- 
tising will pay out on that same imme- 
diate and measurable basis that direct 
mail usually does at present. We have 
still a considerable distance to go when 
we measure our advertising proficiency 
against the absolute certainty of chem- 
istry or mathematics. 

I must admit that I know of no de- 
pendable technique for getting people of 
wealth to write in to a trust institution 
and ask to have a trust solicitor call on 
them. They prefer to call on the Trust 
Department at their own leisure and con- 
venience. We still depend largely on us- 
ing a “master booklet” as an entering 
wedge, and having the trust solicitor call 
either with the booklet, or afterward 
with supplementary information. He 
makes his own appointment, or in some 
cases calls without an appointment. It 
would be more desirable if we could get 
direct requests for a personal call in- 
stead of requests for a booklet or for in- 
formation. I believe that this technique 
will be developed increasingly within the 
next few years, but it is likely to require 
certain changes and developments in the 
art of soliciting new business. 


151 





152 


Meanwhile, a complete trust campaign 
such as the one recently offered by the 
American Bankers Association—ranging 
from direct mail to newspaper adver- 
tisements and posters—can be depended 
upon to do valuable work, in large com- 
munities or small. Over one hundred 
banks are using it at present. 

Trust officers have told me repeatedly 
that when they are regularly cultivating 
a good mailing list, they not only show 
an increase in wills that come in from 
the names on the list, but also from out- 
side sources. And if, after a while, they 
stop cultivating the mailing list, not only 
do returns from the list drop, but re- 
turns from outside sources drop, as well. 
The explanation that people on the trust 
list talk trust matters over with people 
who are not on the list seems hardly 
adequate, but more than one trust man 
has told me of this observation. 


Technique of Presenting Message 


Coming to the specific technique of 
presenting the information which the 
public so clearly has indicated that it 
wants: These messages cannot as a rule 
be presented in extremely brief form, but 
I would urge that they be kept as brief 
and compact as you can possibly keep 
them, without losing the essential truth 
of your message. 


Don’t try to tell too much at one time. 
A passage that may seem short to you 
because it is all familiar material may 
be extremely hard and tedious to the 
layman. Some time pick up a volume on 
a subject that is strange to you—engin- 
eering, perhaps, or biochemistry—and 
you’ll see what the trust prospect is up 
against when he launches into an in- 
volved trust or legal problem. Give him 
all the help you can—present your mes- 
sage in clear, live style. Keep close to 
the vernacular. This is a vigorous, col- 
orful time we are living in. 


Many bank and trust advertisements 
suffer from a plague of passive verbs. 
They say, “It is felt . . . checks are 
cashed . . . business is transacted .. .” 
instead of “we feel” .. . “depositors cash 
checks” . . . “customers transact busi- 
ness.” It suffers from too many adjec- 
tives and adverbs. It suffers particui- 
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arly from too many lengthy words, little 
used by the multitude of people—words 
usually of Latin derivation. All these 
things weaken the style and the message, 
in competition with the sturdy, briskly 
moving stories in the surrounding gen- 
eral news columns. In addition, there 
is still a good deal of pruning and simpli- 
fying to do in much trust copy. Shorten 
the sentences; insert paragraphs with 
reasonable frequency. In booklets, break 
up the text with short, interesting sec- 
tion headings. The reader needs all the 
help you can give him. Yet, at the same 
time, you will wish to avoid the panting, 
choppy, artificial rhythm in which so 
much commercial advertising finds ex- 
pression. Change the beat now and 
then. Nothing is so monotonous as a 
succession of perfectly phrased sentences 
of the same general size and shape— 
they sing you to sleep. You know these 
things—but it is so easy to overlook 
them in actual practice! Wouldn’t it be 
a good idea to make it an unvarying rule 
to have each new piece of trust copy read 
by two persons who know little or noth- 
ing of trust matters? 

There are two obvious ways in which 
to present the answers to the current 
crop of trust questions. Both of them 
are old friends, and both have plenty of 
good service ahead of them, if they are 
used in fresh and different ways. One 
is the case method, where you present a 
human interest situation and the results 
which trust administration brought 
about in actual practice. The other is 
the question and answer method, where 
you pose a direct question and then give 
your answer. Both are in wide and ef- 
fective use among professional advertis- 
ing people. In addition, they offer com- 
paratively easy methods for developing 
trust advertising in case you do not em- 
ploy advertising counsel and have no one 
in. your organization capable of writing 
brief, dramatic headlines which will com- 
pel public interest. 


Striking the Responsive Chords 
Many excellent trust prospects have 
not heard from trust institutions in a 
long time. They are waiting to hear, 
and when they do receive trust mailings 
again, they will be responsive because 
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they have recovered much of their cap- 
ital and income; and because many of 
the partly or wholly unjust things which 
they were muttering about trust institu- 
tions have given way to a better sense of 
perspective and an appreciation of what 
trust institutions really have done. 

While many of the questions in the 
public mind are technical and must be 
handled accurately, clearly and com- 
pactly, our basic appeal is still to the 
human fondness, devotion and care that 
exist within a formal family. In our 
administration work, in our solicitation 
and in our advertising, this must under- 
lie everything else. 

This appears through many of the 700 
questions and comments [reported in 
Mr. Price’s address]: “Will my wife deal 
with clerks or officers of the institution?” 
“Why trustee my estate when my son can 
handle matters all right?” “I have had 
some experience with trusts in the case 
of my mother and I would give a great 
deal if the trust company had explained 
things to her and shown a sympathetic 
understanding.” “The trust company is 
all right to take care of business mat- 
ters, but I think the personal side is even 
more important, and that is what you 
lack and you have shown this in the case 
of my mother.” Catch the ring in that 
phrase: not “A lady I know” or “A wo- 
man friend of ours”, but “My mother.” 
I am not making a plea for exaggerated 
heart throbs in advertising copy—but 
this whole subject is packed with emo- 
tion, and sincere, dignified use of it is the 
best single appeal we have. 


In the questions which have come up 
in this survey of the Trust Division, I 
believe you will find that so many are 
related to the personnel and management 
of the trust institution that it is evident 
that we must re-establish confidence, not 
only in institutions as inanimate things, 
but in the individuals who are respon- 
sible for their operation. In other words, 
if your directorates are now in such 
shape that they represent integrity, bus- 
iness confidence, and financial stablity, I 
believe you will find it of advantage once 
more to bring out these names more 
prominently in some of your trust ad- 
vertising. If your directorate is not in 
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this condition, I believe that putting it 
to rights is an essential item of house- 
cleaning which will be directly reflected 
in the bank’s earnings for years to come. 

I believe we must convince people that 
we can successfully handle their busi- 
nesses—not necessarily by continuing to 
operate them indefinitely, but by liquid- 
ating them if that is what the occasion 
calls for. A man’s business is usually 
closer to his heart than his cash and se- 
curities are. 

In addition I think we are going to 
have to sell the idea of fair and adequate 
fees. This is not an easy matter; it calls 
for patience, intelligence, and much 
greater cooperation than exists in some 
cities. 

It seems to me that the work which is 
being done in analyzing the probate rec- 
ords to see how estates are being left, 
and the results of various types of ad- 
ministration can be of very real assis- 
tance in answering many of the ques- 
tions the public is asking. 


Institutional Policy and Education 


We have confined ourselves so far in 
this discussion to the questions which 
the public is asking, as revealed in this 
survey, but there are other vital matters 
to be covered in our advertising, of which 
the public is not so acutely aware. For 
instance, I think that we ought to be 
pointing out (when circumstances make 
it natural to do so) the inherent kin- 
ship between banking and trust work— 
assuming that you feel there is such a 
kinship, and that it is in the public in- 
terest for the present partnership to con- 
tinue. Here is an advertisement along 
the lines which I have in mind, by the 
Wachovia Bank & Trust Company of 
North Carolina: 


Banking and Trust Work: Natural Partners 


“One reason why the Trust Department of the 
Wachovia is able to accomplish as much as it 
does for beneficiaries of estates and trusts in its 
care is that it can always draw on the expe- 
rience, contacts, and counsel of the officers of the 
Banking Department. 

“The Trust Department operates as a distinct 
entity: its assets are kept wholly separate and 
apart from those of the Bank. The Wachovia 
never buys from, or sells to, any of its trust ac- 
counts. But when the investment or financial 
knowledge of some member of the Banking staff 
can be of supplementary value, it is always glad- 
ly available to any trust. 
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“In addition, these two main divisions of the 
Wachovia, by sharing quarters and general over- 
head, bring about greater operating efficiency, and 
lower charges than would otherwise be possible. 
Our patrons, and the public generally, benefit by 
the relationship.” 


Next, it seems to me that since the 
stock market has had two years of al- 
most uninterrupted advance, and since 
they tell me that there have never been 
three successive years of such an ad- 
vance, we may be doing the public and 
the trust business an important service 
if we offer an occasional reminder along 
this line. 

Some months ago the Equitable Trust 
Company of Wilmington, Del., ran this 
advertisement. It shows a youngish, 
successful-looking man with that deter- 
mined look on his face which we fre- 
quently find so useful in trust advertis- 
ing. According to the headline he is 
saying, “This Time I’m Going to Hold 
It.” And below that there is a mildly 
skeptical query, “But How?” The copy 
itself reads: 


“Many Wilmingtonians made money in the last 
bull market. Like people in other sections of the 
country, they frequently found it difficult to hold. 

“Again, the market is up. And often we hear 
men declare emphatically that this time they will 
act before it is too late, and conserve their earn- 
ings. 

“But how? What plans have you, for instance? 
Are you faced with the widespread problem of 
finding a satisfactory investment outlet for your 
surplus funds? 

“Conservation of property is an important func- 
tion of our Trust Department. We have given 
much thought and study to this particular work, 
and shall be glad to suggest a program that may 
save you anxiety in years to come.” 


The Personal Element 


Of course we cannot stop our trust 
education work at mere advertising. We 
cannot stop with news publicity, or even 
with the best of speeches delivered by 
trust men. All of these are necessary, 
but in addition you must have personal 
contact with the individuals who are ask- 
ing these questions, and that personal 
contact must be on a simple, relaxed 
basis of confidence and understanding. 
Too often the man who has been picked 
for a high position in the trust world be- 
cause of his unusual mentality, his prom- 
inence in the community and his sheer 
physical impressiveness—all of which 
qualities are valuable—is likely to ter- 
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rify some woman who is frankly ignor- 
ant of money matters and believes that 
she is not only ignorant, but completely 
incapable of grasping any financial ques- 
tion. If this sounds unlikely to you, you 
are probably just the man who needs to 
watch out for this reaction on the part 
of timid, self-conscious women. 

The other day I ran across a case 
where the wife of an extremely wealthy 
man had been instrumental in swinging 
over a large trust—and the estate to fol- 
low it—to a trust institution. The rea- 
son was simply that in this trust com- 
pany there was a woman who could talk 
to her in such simple terms about wills 
and trusts that she felt completely at 
ease. She said of her husband’s will, 
when it had been explained by this trust 
woman: “This is the first legal document 
that I have ever seen that had the slight- 
est meaning to me.” It happened that 
the trust woman, in addition to having 
had a great deal of experience in the 
Trust Department, had been a successful 
teacher for a number of years; and the 
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same easy, sympathetic ability to make 
points clear is standing her and her trust 
clientele in very good stead today. You 
cannot locate women of this type easily 
or often, but when you do find one, she 
will go a long way toward solving this 
question of trust education among wo- 
men—who do, after all, own or control 
a large percentage of the wealth of the 
country. 


Government Waste Burdens Trusts 


For the past three years, the Pennsyl- 
vania Economy League has been studying 
how to reduce waste in government with 
the hope of decreasing the tax burden. This 
work was outlined by E. B. Morris, Jr., 
treasurer of the League and vice president, 
Girard Trust Co., Philadelphia, in an ad- 
dress before the Trust Company Section of 
the Pennsylvania Bankers Association. 

Mr. Morris made an appeal for the Sec- 
tion’s support, pointing out that “this 
waste of public funds is a burden on our 
trust estates and that a considerable pro- 
portion of the taxes is wasted in unneces- 
sary expenditures.” 





Reviewing Trust Instruments Before Acceptance 
The Trust Officer’s Responsibility in Preventing Difficulties 


ROBERT A. JONES 
Personal Trust Officer, Guaranty Trust Company of New York, N. Y. 


HE future relationship of his insti- 

tution with its customers, which re- 
lationship may last for many years, de- 
pends in large measure upon the accep- 
tance by the trust officer of a proper 
trust instrument. 

As a fundamental proposition, every 
trust instrument under which the trust 
institution agrees to act should be sub- 
jected to careful scrutiny. A voluntary 
or living trust will naturally be examined 
because the trust institution must join 
in its execution; it is not always feas- 
ible or possible to examine a will prior 
to the testator’s death but at least efforts 
should be made to do so. The responsi- 
bility of the trust officer is really two- 
fold: he naturally has a definite duty to 
his institution and he also has an obliga- 
tion to its customers. 

Several years ago a tale appeared in 
a trade paper, about a trust officer who 
labored for many weeks with a customer 
and his lawyer in concocting a most 
elaborate living trust agreement. 

The settlor reserved a life interest and 
upon his death some 250 further life in- 
terests, remainders and cross remaind- 
ers, worked out with meticulous care, 
were to come into being. Each one fitted 
into the others, forming a gigantic men- 
tal jig-saw puzzle. The execution of this 
monumental document was attended with 
impressive rites and ceremonies and im- 
mediately upon its completion, the trust 
officer seized his letter-opener and 
plunged it into his customer’s heart. 
When asked later why he did it, the trust 
officer replied not too sadly: “It was such 
a beautiful document that I wanted to 
see it work.” 


Necessity for Foresight 


Without calling upon our profession 
to go to those extremes, it should be our 
aim to cooperate with our customers and 


their attorneys in developing reasonable 
and workable trust instruments. 

The trust officer must *** know from 
his experience what business is consid- 
ered as profitable to his institution and 
what duties are regarded as onerous, to 
the end that adequate compensation will 
be received in line with the duties to be 
performed. He must know the policies 
of his institution, particularly of its 
Trust Department. He must know the 
trust business generally, as well as how 
it is conducted within the four walls of 
his own institution, and keep up to date 
with modern practices and decisions of 
the courts. He must know what his cus- 
tomer has in mind and be definite and 
direct, not specious, in his comments and 
recommendations. He must avoid mak- 
ing only adverse criticism. He must, in 
effect, exercise occult powers and project 
his mind into the future, visualizing sit- 
uations which may arise and which may 
be provided for by proper care at the out- 
set. 

He should recognize the problems and 
questions presented by the instrument, 
without necessarily sitting in final judg- 
ment upon them. Counsel for his insti- 
tution can advise him as to the legality 
of any provision of the instrument which 
to him seems doubtful, but he must meet 
the practical problems and also appre- 
ciate where he needs the assistance of 
counsel. Above all, he must bear in 
mind constantly that he is dealing not 
with mere words and red ribbons, but 
with human beings, their financial secur- 
ity, their hopes and their welfare. 


Jurisdiction and Validity of Will 


On the broader issues our problems 
are similar throughout the country. Ob- 
viously, it is not possible to pour all trust 
instruments into the same mould, for “no 
will has a twin brother’, but there are 
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certain provisions which should be look- 
ed for generally in trust instruments. 

Matters of residence and domicile fre- 
quently present perplexing situations, 
even to the courts. Future embarrass- 
ment in the matter of taxation should be 
borne in mind. If the question of resi- 
dence or domicile gives indication of dif- 
ficulty, the whole picture should receive 
the careful attention of counsel. 

The opening paragraph of a will usual- 
ly states that all prior wills and codicils 
are revoked. Unless the instrument is 
stated to be a codicil to the existing will, 
it would be well to consider what would 
be the effect otherwise, to the extent that 
a prior will might be considered not to 
have been revoked in the absence of such 
language. 

The execution of a will being a legal 
function, it is obviously the business of 
the lawyer. Where the corporate fidu- 
ciary has a proper place for it, the ori- 
ginal will should be left on deposit there, 
to facilitate the probate.: Whether the 
execution of a will in duplicate may cause 
trouble is a matter of local law. Em- 
ployees and officers of the corporate fidu- 
ciary should avoid acting as witnesses 
wherever possible, sufficient reason being 
found in the embarrassment which might 
result from litigation about the execu- 
tion of the will. 


Directions as to Expenses 

Most wills contain directions to pay 
debts and funeral expenses. Such a pro- 
vision is not essential, although harmless, 
because the executor usually has not 
only the right but the duty to do so. 
Whether or not a provision giving the 
executor discretionary power to compro- 
mise claims, both for and against the 
estate, would be helpful, is a matter of 
local law. Under New York law, “fun- 
eral expenses” are deemed to include 
suitable church or other services, a burial 
lot and suitable monumental work erect- 
ed thereon and a reasonable charge or 
expenditure for the perpetual care of the 
decedent’s lot. Some expression in the 
will is helpful, as indicating the testa- 
tor’s intent, since the executor, theoreti- 
cally, is to provide only for his decedent. 
Trusts for the upkeep and maintenance 
of burial plots are to be avoided—there 
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are cemetery associations for that pur- 
pose——as well as such work as placing 
flowers on the grave each anniversary of 
the decedent’s death. The trust officer 
can do more for the decedent’s family by 
staying on his job at the office. 


Specific Legacies of Personalty 


The next provision usually found is 
one disposing of personal effects, as 
well as any property of whatsoever nat- 
ure which the testator wishes to dispose 
of specifically. The terms of any exemp- 
tion statutes are important here in de- 
termining what property is considered 
not part of the estate. In New York com- 
missions are not allowed on specific leg- 
acies except in special instances, which 
is a point for the prospective executor 
in this state to consider. If the inten- 
tion is not to have such personal prop- 
erty sold, an express disposition is im- 
portant, otherwise the terms of the will 
or the circumstances of the estate might 
require a sale. A provision requiring 
the executor to make a selection or al- 
lotment of personal effects among mem- 
bers of the family or friends should be 
avoided. We have enough troubles. Also 
to be avoided is a provision requiring the 
executor to hold jewelry or other chat- 
tels for deferred delivery, unless funds 
are made available to cover storage, in- 
surance and like charges. 

A testator may desire to give the tan- 
gible personalty to one or two relatives 
or friends with a statement that the 
gift is absolute but that he is confident 
the legatees will carry out his wishes in 
the distribution of such property. This 
plan has the virtue of avoiding frequent 
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changes in wills if specific legatees die 
or the testator decides upon others, but 
counsel’s advice is needed here to make 
sure that the provision is valid, that no 
question of incorporation by reference 
can arise and that the legatees who will 
make the distribution are not chargeable 
individually with the taxes imposed upon 
the bequest to them or the transfers by 
them. If the testator’s wife or other 
relative owns furniture or other valuable 
chattels used by the family, it is of 
course helpful to have a clear record 
available. If a life use in specific prop- 
erty is bequeathed, the question of re- 
lieving the life beneficiary of the duty 
to give bond should be considered. 

So that the testator himself may de- 
cide the order of payment of legacies, 
general and specific, it would be well to 
have a provision stating which are to be 
paid in full and which are to abate rat- 
ably. Cash bequests and trusts of def- 
inite amounts for others than the im- 
mediate family, if not considered con- 
stantly in the light of the testator’s 
changing financial circumstances, may 
operate to work a hardship upon those 
closest to him, by reducing or wiping out 
the residuary estate. Perhaps such be- 
quests and trusts can be handled by a 
percentage method or by insurance. 


Real Property Provisions 


Real property provisions are often 


troublesome. If real estate is located in 
a jurisdiction where the designated exe- 
cutor cannot act, the appointment of a 
fiduciary in that jurisdiction should be 
considered and counsel will know that the 
will should be executed to conform to the 
laws of the situs. The testator’s wishes 
with respect to his home should be ascer- 
tained carefully. If some one is given a 
life use of it, make sure that the life 
tenant has or will have enough means to 
manage and keep it. Matters of taxes, 
insurance, repairs, general upkeep, as- 
sessments and the like, should be consid- 
ered. The home is a subject of tremen- 
dous importance to the testator’s family 
and the corporate fiduciary does not want 
to be in the unenviable position of hav- 
ing to ask the family to vacate. With 
respect to no other situation will a few 
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moments consideration before the will is 
signed save more hours of worry and 
trouble when it is too late to do anything 
about it. It is impossible to anticipate 
every contingency, but at least the tes- 
tator should indicate his intent. Nat- 
urally, a trust with a piece of real estate 
as its only asset should be avoided. 


Many wills today contain powers to 
sell, lease, mortgage, exchange or other- 
wise dispose of real and personal prop- 
erty, the local law being the determining 
factor. 


In some cases powers of appointment 
will be exercised. The existence and 
nature of any such power should be as- 
certained and the advice of counsel 
sought on such points as: what is neces- 
sary to exercise or fail to exercise the 
power, what law governs, whether the 
question of perpetuities is involved, 
whether commissions may be had on the 
appointed property, who is to adminis- 
ter it and the very important matter of 
estate taxation. 


Powers and Limitations 


Payment of inheritance and estate 
taxes generally should receive most care- 
ful study, particularly whether the local 
law requires an apportionment of the 
Federal and state taxes against the re- 
spective benefits derived by the various 
powers interested in the taxable estate, 
unless otherwise directed in the will. In 
one case in my experience, the will 
created two trusts of real estate only 
and a third trust of all the liquid assets, 
each trust for the benefit of different 
remaindermen. No mention was made 
of the payment of estate taxes and the 
resulting complications may be imag- 
ined. 


Obviously, an executor should be 
designated in every will, but not too 
many so as to make administration un- 
wieldy. The trust officer should know 
whether a bond is required, in his own 
or other jurisdiction where it may be 
necessary to act. The matter of ap- 
pointing a fiduciary in another jurisdic- 
tion, where the executor named cannot 
act, should also be considered. 

The existence of statutory rights, such 
as dower, curtesy and a right of election 
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of a surviving spouse or other relative, 
is an important factor in any estate plan. 
With these rights in his own state the 
trust officer should be familiar, in order 
to avoid troublesome situations which 
may arise later unless the will satisfies 
the statute giving protection to those 
who are deemed to need it. A somewhat 
similar problem arises in connection with 
the rights of after-born children. 

The trust officer should also be aware 
of any limitation placed by law upon the 
amounts which may be left by will to 
charity. In making charitable bequests, 
care should be taken that the legatee is 
described correctly and that it may take 
a bequest, even though it may be an un- 
incorporated association. 


Clarifying Administrative Powers 

The treatment and disposition of the 
testator’s business present important 
questions. He may own the business as 
a sole proprietor, he may be a partner or 
he may own all or a large part of the 
stock of a close corporation, in which he 
may or may not have been active. Mat- 
ters dealing with his business should be 
studied in the light of the other terms of 
his will, such as the creation of trusts, 
and provisions calling for the continued 
operation of the business should be con- 
sidered thoroughly by the executor. 
There may be many hazards in this for 
the fiduciary. Possibly the use of insur- 
ance under a business insurance trust 
will be one answer. 

Occasionally the question of incorpora- 
tion by reference will be met and this is, 
of course, a matter of local law. 

The compensation of the executor is 
also so dependent upon local laws that 
few general remarks can really be made 
on the subject. The trust officer should 
determine, however, whether his institu- 
tion can afford to undertake the obliga- 
tions imposed upon it by the will. He 
should also determine, if possible, on 
what basis commissions are to be shared 
with a co-fiduciary, and in some juris- 
dictions the problem of separate commis- 
sions as executor and trustee will arise. 

A provision authorizing distribution in 
kind, or partly in kind and partly in 
money, is sometimes found and in this 
connection the trust officer ought to know 
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whether any statute in his state deems 
contrary to public policy the power to 
make a binding and conclusive fixation 
of value of any asset for purposes of 
distribution, allocation or otherwise. 
Recent legislation in New York places 
limitations on the powers and immuni- 
ties of executors and testamentary trus- 
tees.* It is my understanding that the 
legislation was proposed because of a 
feeling that professional trustees were 
insisting upon powers and immunities 
which far exceeded those which should 
accompany the responsibilities and duties 
of a fiduciary. Exculpatory clauses 
should lull no fiduciary into a false sense 
of security; they are no substitute for 
proper estate and trust administration. 


Disposition of Trust Income and Principal 

Coming now to a trust which is created 
under a will, one of the first problems 
arising is its duration. The advice of 
counsel should be available to the trust 
officer as to the law of perpetuities in his 
jurisdiction and neighboring jurisdic- 


*(See 63 Trust Companies Magazine 499—Oct. 
1936.) 
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tions, so that lengthy and expensive liti- 
gation to construe the instrument may 
be avoided. The position of the trust 
officer in New York should not be envied 
in this connection, with our two-life rule. 


It is advisable generally to avoid 
too frequent remittances such as week- 
ly payments, for they may mean ad- 
vances to the life beneficiary which are 
not covered and they really involve the 
application of income by the trustee. In 
some instances, the trustee will have to 
apply the income for the needs of the 
beneficiary, but ordinarily it is imprac- 
ticable from the trustee’s point of view, 
particularly where because of distance 
or other factors the responsibility must 
be delegated. If the regular receipt of 
income by a beneficiary depends upon the 
continuance of a status, such as widow- 
hood, the trustee should be authorized 
to assume that such status remains un- 
changed in the absence of a written no- 
tice to the contrary. Payment instruc- 
tions should be broader than requiring 
the beneficiary’s personal receipt. The 


law of his jurisdiction with respect to 


accumulations of income and with respect 
to a stipulation against apportionment of 
accrued but uncollected income is im- 
portant. 

In connection with the ultimate dispo- 
sition of the principal, the trust officer 
should ascertain that such disposition is 
made and that the time of survivorship 
of the person or class to take is stated 
correctly. Some instruments direct the 
retention by the trustee of principal vest- 
ing in a minor, until he becomes of age. 
In such cases, the trust officer should 
bear in mind the trustee’s investment 
powers, as well as its right to use prin- 
cipal for the minor and its right to com- 
mission this fund. If percentages of 
principal are to be paid over, for example, 
at certain ages, the method of computa- 
tion should be made clear. 

Many wills authorize the use of prin- 
cipal to supplement income under a va- 
riety of circumstances and the trust of- 
ficer should use care here. He should 
see that the periods specified for the use 
of principal are definite, whether the 
payments are cumulative, whether the 
amount of principal and the necessity for 
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its use are in the discretion of the trus- 
tee or the beneficiary, whether in exer- 
cising its discretion the trustee must con- 
sider the beneficiary’s income from other 
sources and whether the basis for a per- 
centage payment is stated. Indefinite 
tests, such as moral character, business 
fitness and ability and the like should 
be avoided, not to shirk responsibility 
but to have recognized standards for 
guidance. 


Investment Discretion 


It is usually helpful to have authority 
to retain, otherwise disposition may be 
required under an indefinite “reasonable 
time” rule. The nature and scope of the 
trustee’s investment powers should be 
stated clearly, so that there can be no 
misunderstanding where the responsibil- 
ity for selling and reinvesting rests. 
Where the trustee is required to act on 
the direction or with the approval of 
someone else, care should be taken that 
investment authority rests somewhere 
after the death of such person. Pro- 
visions restricting investments to those 
of a particular kind, such as guaranteed 
mortgages, often fail of their purpose. If 
the trustee is to be limited to certain 
percentages of particular classes of in- 
vestments, such as 70% in bonds and 30% 
in stocks, the trust officer should see that 
the time for determining these percen- 
tages is made definite and the time of 
making the investment is customarily 
used. It should be clear that the trus- 
tee need not make constant sales solely 
to maintain the percentages. If real es- 
tate is included as part of trust assets, 
sufficient powers to deal with it should be 
given and if an unusual stock or other 
investment will come into the trust, it 
should receive special consideration. A 
trust consisting solely of the stock of a 
closely held corporation is to be avoided, 
unless appropriate provisions are includ- 
ed for the protection of the trustee. 


Other Considerations in Trust Accounts 


There are a number of other provisions. 
frequently found in wills which, while 
not absolutely essential, are often help- 
ful to the trustee in its administration. 
I have in mind such provisions as the 
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treatment of dividends (cash, stock, op- = 


tional in cash or stock, regular, special, 
extraordinary, liquidating and from 
wasting investments) ; the treatment of 
rights to subscribe; amortization of pre- 
miums and accumulation of discounts; 
the power to join in corporate reorgani- 
zations, mergers, consolidations, etc. and 
to hold the resulting securities; voting 
in person or by proxy on both ministerial 
























































































































































and discretionary matters; whether a | 


substituted or successor trustee shail 
have all the powers, rights and duties of 
the original trustee; the registration of 
securities in the name of a trustee or a 
nominee and the local law pertaining 
thereto; the law governing the validity, 
construction and interpretation of the 
instrument; the right of the fiduciary to 


resign; the relief from responsibility by. 


a purchaser from a trustee to see to the 
proper application of the proceeds; the 
power in the fiduciary to employ counsel 
and agents and pay them reasonable com- 
pensation; and many other kindred pro- 
visions covering administration which we 
meet in our experience in our particular 
jurisdictions. 

Most of the items already mentioned 
in connection with a testamentary trust 
appear in similar form in a personal vol- 
untary or living trust but there are some 
few others which are peculiar to this lat- 
ter type. One provision frequently found 
is the treatment as income of rents and 
interest accrued and dividends declared 
but unpaid prior to the creation of the 
trust and the transfer or delivery of the 
trust property to the trustee. This is 
important to make sure that the life ten- 
ant receives income as quickly as pos- 
sible, so that advances may be avoided, 
and that such accruals and dividends are 
not considered as principal, unless such 
is the intention. If the grantor or set- 
tlor wishes this income himself, he should 
so provide and save himself an unpleas- 
ant surprise. 


In connection with the substitution of 
securities, it is usual to provide that the 
valuation of securities not actively traded 
in shall rest in the judgment of the 
grantor or settlor. A statement as to 
the law governing the terms of the agree- 
ment, which is a question for counsel, 
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may be helpful in a living trust. The 
matter of the trustee’s compensation, 
how. and at what ‘rates it is to be com- 
puted and when it is payable, is natur- 
ally of importance. The extent of any 
powers to withdraw trust property, to re- 
voke or to amend, if desired, should be 
stated without ambiguity. 

Personal insurance trusts also usually 
contain most of the customary trust pro- 
visions and language but there are sev- 
eral special points worthy of mention. 
The matter of title to the policies, wheth- 
er to be retained by the insured or as- 
signed to the trustee, should have coun- 
sel’s attention. The payment of prem- 
iums should not be left to chance but the 
responsibility therefore should be statea 
in the instrument. The trustee should 
have authority to use any valuable prop- 
erty which it may be holding in order to 
make premium payments without notice 
and irrespective of sale restrictions, to 
avoid the friction which may occur if the 
trustee has to play a waiting game with 
the insurance companies and the insured, 
and where, in addition, its rights to bor- 
row on the policies or take their cash 
surrender values may be questioned or 
disputed. In this connection, non-liquid 
assets are not recommended for a fund- 
ed trust. The instrument should not 
leave in the air the right to exercise op- 
tions, rights, privileges, etc. and to re- 
ceive disability benefits. Endowment 
policies or those which mature may result 
in the unfunded trust beginning to oper- 
ate in small amounts prior to the in- 
sured’s death, which is not particularly 
satisfactory. Occasionally a tie-up. be- 


tween the estate and the insurance trust 
will result in the power being given to 
the trustee to purchase assets from or to 
lend money to the insured’s estate, and 


-the extent of this power should be de- 


cided by counsel. Tax matters in con- 
nection with the entire insurance situa- 
tion should, of course, receive counsel’s 
careful attention. 

It has been our experience that law- 
yers, whose good will we desire, receive 
our comments favorably if we use the 
right approach and if we are mindful of 
our responsibilities not only to ourselves 
but to those with whom we deal. I 
think we all recognize the social obliga- 
tions in the acceptance of trust business, 
as set forth in our Statement of Princi- 
ples. However, such obligations must 
be viewed in the light of reasonableness 
and we should not be expected to accept 
trusts solely to satisfy eccentric whims 
nor to struggle with impossible situa- 
tions caused by peculiar property. 


College Trust Revocation 
Demanded 


A petition has been filed in the Or- 
phans’ Court of Philadelphia County seek- 
ing to terminate a $150,000 trust fund 
for Ursinus College, on the ground that 
Evangelical Reformed Church principles 
are no longer being taught by the institu- 
tion as required by the will of Robert 
Patterson, Philadelphia manufacturer. Un- 
der the terms of the will, the fund is to 
be distributed to the heirs of the testator 
and his wife whenever the college failed 
to “teach, maintain and carry out Evan- 
gelical Reformed principles.” 
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T the present time, many first mort- 
i\ gage bonds have defaulted and sold 
down to extremely low levels. First 
mortgage position, efficiency of opera- 
tion, development of the territory, vol- 
ume of traffic have been no assurance 
against loss. If you pick up a Financiai 
Chronicle for 1902 you will see Chicago 
Northwestern 3%s selling to yield 
3.38%; St. Paul General Mortgage 4s 
selling to yield 3.08% and Rock Island 
General Mortgage 4s selling to yield 
3.76%. This was the type of bond that 
in the Nineties had demonstrated that 
they were depression-proof. 

These bonds are now in default and 
have sold at very low prices. Many of 
these bonds are held by savings banks 
and trustees in very large amounts. They 
were purchased in the belief that they 
could be put in a deposit box and forgot- 
ten. Roads such as these in many in- 
stances earned the full interest on the 
present underlying mortgages in the 
worst year of the depression of the Nine- 
ties and since then, of course, very sub- 
stantial amounts of junior money have 
been invested in the properties, and oper- 
ating efficiency has increased many times 
over. All in all, the record of railroad 
bonds of the trust fund type in the pres- 
ent depression seems just about as op- 
posite to the record in the Nineties as 
could be imagined. 


Sinking Funds, Fixed Charges and 
Consolidations 


In many important quarters it is 
claimed that the lack of sinking funds 
was largely responsible for the disaster. 
The trouble with this theory is that sur- 
plus earnings have been inadequate to 
provide for improvements and therefore 
no balance of earnings was available for 
debt reduction. One dollar cannot be 
made to do the work of two and a diver- 
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sion of earnings from improvements to 
debt retirement would have resulted in 
either abandonment of the improvements 
or their capitalization in securities. If 
the improvements had been abandoned, 
the failure to decrease unit costs would 
have been disastrous and if they were 
bonded, the sinking fund would merely 
have brought about sale of new bonds to 
replace the bonds retired. In a nutshell, 
if debt is to be retired, surplus earnings 
plus proceeds of sales of stock must be 
sufficient to pay for improvements and 
leave a balance over. Otherwise, diver- 
sion of earnings to debt retirement is 
merely bookkeeping. The whole sinking 
fund theory in regard to railroads is 
based on a fallacy and should be elim- 
inated. 

The burden of fixed charges has not 
been rising but decreasing. In the 
Nineties, when a road received one dol- 
lar from a shipper it had to set aside a 
larger amount to service its debt than 
today. In the Nineties, twenty-nine 
cents had to be set aside for debt ser- 
vice; today only seventeen cents. Im- 
mediately prior to the depression, only 
eleven cents of a shipper’s dollar was re- 
quired for debt service but even today 
after the decline in traffic, a lesser pro- 
portion of railroad gross revenue was 
required for debt service than was the 
case when the railroads were at the 
height of their prosperity in 1906. 

Savings have been made in the past 
through consolidation and coordination 
and more savings can be made in the 
future by the same methods. The rail- 
road credit change for the worse cannot 
be due to a change in consolidation and 
coordination, for the change here has 
not been for the worse but for the better. 
In the last fifty years, innumerable small 
roads have been absorbed into the larger 
systems and every year additional facili- 
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ties are operated jointly by a number of 
roads. When, therefore, you examine 
into the causes for the change in the 
status of your bonds you cannot at- 
tribute it to an impairment of the indus- 
try in respect to consolidation and coor- 
dination, although it may be true that 
some help may be received in the future 
from further progress along these lines. 


Automotive and Waterway Competition 


I do not mean to say that truck and 
waterway competition have not reduced 
railroad revenues—the opposite is true, 
and this reduction has been not only in 
the loss of traffic but in the reduction of 
rates to hold traffic under competitive 
conditions. Even after the loss of 
traffic to these competitive agencies, the 
railroad gross revenues in relation to 
capitalization is better than it was in 
the depression of the Nineties. In the 
Nineties, railroad gross revenues aver- 
aged about fourteen cents per dollar of 
capitalization—the lowest figure was 
121/10 cents. The lowest figure in this 


depression was 163/10 cents; last year 


it was over 22 cents. Not only are the 
railroad gross revenues superior in re- 
lation to capitalization than they were in 
the Nineties but they were superior last 
year to 1906 when the railroads are con- 
sidered to have been at the peak of their 
prosperity. In spite of the fact, how- 
ever, that the railroads are better sup- 
plied with gross revenues than they were 
at the height of their prosperity, there 
has been a substantial decline since the 
immediate pre-depression years when 
gross revenues in relation to capitaliza- 
tion were almost double what they were 
in 1906. 

I now come to another difficulty—“loss 
of passenger traffic to private automo- 
biles.” Passenger traffic was profitable 
and it has changed from a profit to a 
loss. This loss in earning power un- 
questionably has had an effect upon the 
status of your bonds. I am confident that 
when I come to what I regard as the 
fundamental weakness in the industry, 
you will agree that the loss of passenger 
traffic is a contributing but not a pri- 
mary cause of the change in the status 
of your bonds. 
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Decrease in Stability of Gross Revenues 


In this depression, gross earnings of 
our railroads declined 50% whereas in 
prior major depressions, the loss of traf- 
fic did not exceed 20%. If it is true 
that the traffic of our railroads is sub- 
ject to far wider fluctuations than was 
formerly the case, the effect on the sta- 
bility of railroad bonds is obvious. Ina 
mass production industry like the rail- 
roads, there is great difficulty and de- 
lay in adjusting expenses to a low level 
of business. Unit costs rise when pro- 
duction declines and the reduction in 
unit costs to compensate for a 50% drop 
in volume of business is a far more se- 
rious problem than the reduction to com- 
pensate for a 20 per cent drop. The ef- 
fect on net earnings of a reduced gross 
and a higher unit cost is therefore not 
in arithmetical proportions but in geo- 
metrical proportions for the higher cost 
ratios are applied to a lower base. In 
other words, the more the railroads lose 
in gross, the greater the difficulty they 
encounter in converting gross into net. 

I will frankly say that prior to the 
depression if anyone had told me that 
the loss in gross would be fifty per cent 
and that, notwithstanding this, seventy 
per cent of mileage would remain sol- 
vent, my answer would be, “don’t be sil- 
ly, the days of miracles have passed.” 
Strange to say, the general public seems 
totally unaware that a near miracle, if 
not a miracle, has occurred. The 
achievement of railroad management in 
the depression is really a romance in it- 
self. I am sure that this unprecedented 
loss in volume cannot wholly, or even in 
large part, be accounted for either by 
truck or waterway competition—there is 
convincing evidence to the contrary. 

Further light on the subject has been 
shown by studies in connection with 
building construction. The carriers are 
a mass production industry handling 
heavy commodities, and the industry 
which supplies the largest proportion of 
railroad traffic is undoubtedly the build- 
ing industry. It has been estimated 
that from 20 to 40 per cent of railroad 
traffic is directly or indirectly connected 
with building. Building activities run 
in cycles with a high degree of regular- 
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ity, approximately 18 years, and in the 
crisis that we have been passing through, 
the bottom of the building cycle coincid- 
ed with a world-wide depression. Such 
a coincidence need not always occur. 
However, it-is impossible to say to what 
extent this drop in gross revenues in 
this depression may be fundamental and 
therefore to be expected in all future de- 
pressions. If it is true that railroad 
gross revenues have become more vola- 
tile, this in itself is a fundamental 
change in the industry, affecting the se- 
curity of bonds, but it is probably too 
soon to pass on this with any finality. 


Maladjustment of Earnings and Expenses 
the Major Factor 


The point which I wish to emphasize 
as affecting the stability of railroad 
bonds is the maladjustment between ex- 
penses and revenues which has developed 
over the last thirty years which, in it- 
self, has rendered the net earnings of 
the industry increasingly vulnerable to 
losses in traffic. 

This margin between expenses and 
gross operating revenues, prior to the 


depression, was dangerously low and had 
reduced the ability of the industry to 


withstand adversity. When the market 
is stable, or advancing, the size of the 
margin may not seem so important but 
where the margin is inadequate and the 
market falls rapidly it may not be pos- 
sible to obtain new collateral or sell out 
the securities before the loan is under 
water. The same principles apply to 
the operating margins of our railroads. 
The margin is insurance against a fall- 
ing level of traffic. If the margin is ade- 
quate, reductions in expenses can be 
brought about before net is reduced to a 
point where the conservative bonds are 
affected. If the margin of net is dan- 
gerously low, conservative bonds may be 
affected before an adjustment of ex- 
penses to the new conditions can be 
made, 


In the depression in the Nineties, the 
margin between gross operating reven- 
ues and expenses equalled 30 per cent of 
gross. From 1921 to 1930 this margin 
averaged 16 per cent. If we assume for 
the Nineties a decline of 15 per cent in 
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gross revenues and no reduction in ex- 
penses, half the margin remained. Net 
was reduced by half but the half remain- 
ing was sufficient to service conservative 
railroad bonds. If we apply the same 
test to our Class I railroads prior to the 
present depression, and reduce gross 
revenues by 15 per cent. leaving expenses 
unchanged, substantially all net is ex- 
tinguished. 

I can anticipate questions as to why 
some roads went into receivership and 
some did not. I think the reason for 
the different record among the roads is 
that this margin of 16 per cent was not 
uniform. In examining into fundamen- 
tal factors in regard to the twenty im- 
portant receivership roads I found that 
eleven of the twenty had burdens of debt 
substantially less than the average of all 
roads but margins of profit also substan- 
tially less. These roads passed into re- 
ceivership, not on account of the exces- 
sive interest burden. because this was 
less than the average, but because the 
margin of net was so low prior to the de- 
pression that the decline in traffic prac- 
tically extinguished it. 

It is my opinion, therefore, that the 
fundamental change in the industry 
which has affected the status of railroad 
bonds is the maladjustment between ex- 
penses and operating revenues that has 
arisen over the last thirty years. As 
long as these margins are dangerously 
low, railroad bonds can never regain 
their former status, as a dangerously 
low margin between revenues and ex- 
penses renders even the most conserva- 
tive bonds subject to default when traf- 
fic falls off rapidly. 
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At the present time, when the country 
is emerging from the depression and 
traffic is rising, the earning margin of 
safety in the railroads is increasing. The 
low in the depression was 10%; in 1936 
it was 16%. As long as this improving 
situation continues, your railroad bonds 
will become safer. The question the con- 
servative trustee investor would like to 
have answered now is not what earnings 
will be in the immediate future but what 
they will be in the next depression. I 
am unable to tell you. I will, however, 
try to throw light on the subject by de- 
scribing how this dangerous maladjust- 
ment gradually developed over the last 
thirty years. 


Strangling Effects of Political Pressure 


The decline in the margin of safety 
commenced shortly after 1906. This 
was the year when the Hepburn Bill was 
enacted giving the Interstate Commerce 
Commission power to fix rates. In the 
years following, additional acts were 
passed increasing the power of the Com- 
mission and at the same time, a gradual 
strengthening of the labor unions took 
place, not only internally, but politically, 
as evidenced by passage of the Adamson 
Act in 1916, which Act reduced the hours 
of labor from ten to eight without any 
reduction in pay. It was during these 
years that the railroad industry began to 
be differentiated from unregulated and 
uncontrolled industry in relation to its 
ability to increase its rates and reduce 
its expenses. In other words, pressures 
arose affecting the ability of manage- 
ment to maintain a safe margin of net. 
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The Five Per Cent Case, decided by 
the Interestate Commerce Commission in 
1914. This decision by the Commission 
deprived the railroads of the power to 
increase their rates as proposed, and 
thus restore a safe margin. 

As you remember, the railroads were 
taken over by the Government during 
the War, the Government paying a rent- 
al to the owners. During this war-time 
emergency, the margin between gross 
revenues and expenses narrowed rapid- 
ly and in 1920 it had completely disap- 
peared. When the railroads were re- 
turned to their owners, therefore, it was 
necessary to restore them to a sound 
basis and to accomplish this end the 
Transportation Act of 1920 was passed. 
The provisions of the Act clearly indi- 
cate that those who drafted it were 
aware of the danger in the forces that 
had been operating on the railroad 
economy for the past fifteen years. I 
refer again to the pressure to force up 
expenses and reduce revenues and thus 
narrow the earning margins. I cannot 
adequately describe this Act in three 
lines, but in brief, a formula was de- 
vised for determining the adequate mar- 
gin which the industry required; this 
yardstick was based on a return on the 
value of the railroad plant. 

The Act, however, did not produce the 
expected results for the reason that the 
yardstick was not effectively applied. It 
was not effectively applied for the coun- 
try as a whole even in a single year. In 
sections of the country like the eastern 
district where the standard had been 
more nearly approached, receiverships. 
have been few, but in western trunk line 
territory where the deviation from the 
yardstick had been the widest, the result 
has been practically complete credit 
chaos. Of course nobody can say what 
the result would have been if the Trans- 
portation Act had been carried out in ac- 
cordance with the obvious intention of 
its framers. 


Possibilities of Statutory Relief 


The question that I should like to be 
able to answer, however, is whether the 
railroads will be permitted, prior to the 
next depression, a level of earnings suf- 
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ficiently large to enable them to weather 
it. In the answer to this question lies, 
I believe, the future position of railroad 
bonds. 

Some of you may challenge this opin- 
ion as it does not take into recognition 
the fact that railroad earnings are not 
only subject to statute law but also 
economic law. I am fully aware that 
for the Government to permit the rail- 
roads to earn an adequate return does 
not in itself afford any guarantee that 
they will be able to earn it. This doubt 
as to the earning power of our railroads 
has arisen largely since the depression. 
I do not remember any such arguments 
in the pre-depression rate cases and it is 
my belief that the improvements in traf- 
fic that are now under way will give a 
better answer to the question than I 
could give now. Personally I have little 
fear as to the ability of the industry, 
if it is freed from unfair competitive 
conditions, to earn, prior to the next de- 
pression, a return sufficient to protect all 
conservative railroad bonds. 


In regard to the future, therefore, 
while I can give no assurances, I do feel 
that the problem is more clearly recog- 
nized than it was in 1920 when the 
Transportation Act was passed, and 
therefore that while the effort to restore 
the railroads to a conservative basis 
again may fail, the prospects of success 
are far greater now than they were in 
1920. 


Extension of Moratorium Urged 


A continuation of the New York mortgage 
moratorium for another year is unqualified- 
ly recommended by the Insurance Depart- 
ment, as revealed by Superintendent Louis 
H. Pink in his annual report of the depart- 
ment. ] 

Two bills are being prepared by the In- 
surance Department to ameliorate the pres- 
ent condition. One of these makes provis- 
ion for mortgage indemnity corporations to 
insure whole mortgages. The other pro- 
vides for mortgage debenture corporations 
to sell debentures secured by mortgage col- 
lateral and investments representing capital 
and surplus funds of such companies. 
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UST at this moment when there are 

some differences of opinion regard- 
ing trust business, particularly the cor- 
porate part, some people might think 
that I would prefer to talk on the out- 
look for it in China, or Siam, or some 
remote foreign country. There is how- 
ever, no reason why I should hesitate to 
talk about the future of trust business 
in America. We anticipate that future 
by our knowledge of the past. Viewed 
in the perspective of the years that have 
gone, trust business has made a notable 
record. It has been conducted by men 
of ability and high ideals. Trust de- 
partments have handled many thousands 
of accounts, involving hundreds of mil- 
lions of dollars, and with very few ex- 
ceptions have done a good job. These 
exceptions sometimes make the head- 
lines, but they are not representative of 
trust departments as a whole. Trust 
business has grown remarkably over the 
years. It is growing today, and many 
new kinds of trust services are being de- 
veloped so that the character of the busi- 
ness is changing while it grows. 

As business in America expands and 
wins its way back to full prosperity, it 
will call on trust institutions for increas- 
ing services in many fields. The volume 
of personal trust business will likewise 
expand as our people gain confidence and 
learn more about the numerous ways you 
can help them. There will be noth- 
ing static about trust business in the 
days ahead, and that should make the 
work of all trust men most fascinating. 


Removing Irritant of Weak Departments 


The future of trust business depends 
upon many things. .The first and most 
important factor is the continuance of 
the high standards in trust work which 
have brought public approval in the past. 


Hand in hand with this goes the neces- 
sity of seeing to it that the actual per- 
formance of trust duties is lodged in the 
hands of competent, trained personnel 
who will be alert to discover new and 
better methods in trust service. 

By way of caution, let me point out 
that it will be increasingly difficult to 
maintain standards and retain proper 
personnel in those communities where 
there are too many trust departments 
for the volume of trust business—ac- 
tual and potential—in the community. 
We have just passed through a period 
when it was the style for a bank to have 
a trust department. Some departments 
have been started in communities where 
there was not sufficient need, or where 
the field was already adequately covered 
by existing institutions. In such cases 
there may be a temptation to cut down 
costs by employing untrained person- 
nel, or an attempt to get volume by tak- 
ing trust business at inadequate fees. 
They constitute an irritant in two ways: 
they worry the president and board of 
directors of the bank because they lose 
money each year, and they worry all the 
other trust departments of the com- 
munity because of the low quality of 
their work. This is a question that 
needs to be fairly faced by the presidents 
of banks with trust departments that 
show a continual loss from year to year. 
Unless high-grade trust service can be 
maintained, the department should be 
discontinued. 

There are equally serious questions 
raised in the cases of banks desiring to 
inaugurate new trust departments in 
communities where there are already 
existing institutions that at first glance 
would seem to fill the need. A very care- 
ful survey should be made by the presi- 
dent of such a bank before he inaugu- 
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rates a new trust department. I do not 
know how extensive a showing should 
be required of an institution which seeks 
to embark upon this new field, but I am 
convinced that the survey should show 
clearly and unmistakably that an oppor- 
tunity exists in that community for the 
new department. This question of new 
trust departments is one which I suspect 
is already under consideration by at 
least one of the governmental agencies 
involved in the granting of trust powers. 
It should certainly be a matter of study 
by the Trust Division of the American 
Bankers Association. 


Misleading Confusion of Terminology 


It considering the future of trust 
business, I think it would be wise to 
stop for a few moments and consider two 
or three points that should have atten- 
tion if trust.business is te make the 
progress that seems possible. The pub- 
lic seems confused over some of the 
terminology frequently used in trust 
business. Take for example the word 
“trust.” A casual observer would nat- 
urally think that an institution which 
called itself the X Bank & Trust Com- 
pany had an active trust department, but 
this does not follow at all. There are 
several states that require their state- 
chartered banks to include the word 
“trust” in their title, even though they 
do not have trust departments, and have 
no intention of starting them. Imagine 
the surprise and perplexity of the presi- 
dent of such an institution when he finds 
that one of the bank’s loyal customers 
has died and named it as executor and 
trustee of his estate. When such a sit- 
uation arises, the president of the bank 
either refuses the appointment for his 
bank, or he qualifies and somehow mud- 
dles through. Either plan is costly to 
the estate. This should be remedied in 
some way. Perhaps the use of the word 
“trust” in the bank’s title should be re- 
stricted by law or regulation to those 
banks that have an active trust depart- 
ment. 

The same confusion surrounds the 
word “trustee.” It is used in connec- 
tion with many different kinds of ser- 
vice. It is used in debenture issues 
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where the so-called trustee has no duties 
except in case of default. It is used in 
other bond issues when the duties are 
really those of a fiscal agent. It is used 
when the duties are very limited and con- 
sist merely of authenticating the bonds 
and representing the bondholders only 
when requested to do so. But, however 
large or small is the responsibility as- 
sumed, when the bonds are offered to the 
public, the name of the corporate trustee 
appears on the bond circular, followed 
closely by the all-inclusive word “trus- 
tee.” There is no explanatory note out- 
lining the responsibilities assumed by the 
trustee. Unfortunately the bond in- 
vestor has his own mental concept of the 
meaning of the word “trustee” and the 
duties which the corporate trustee has 
agreed to perform under the indenture 
may not agree at all with his concept. 
Should we not avoid this indiscriminate 
and often misleading use of the word 
“trustee”? Can we not employ more 
exact terminology? 


We hear a great deal these days about 
investment trusts. Some of the public- 
ity has not been favorable to them. But 
whether the news is favorable or un- 
favorable, many of the public are con- 
fused and think these trusts are direct- 
ed by or closely connected with our sort 
of trust business because the word 
“trust” is part of their name. It is true 
that they are always “trusts” and you 
are “trust companies,” but the public 
does not get that distinction. Nearly ail 
of these investment trusts operate under 
an indenture, and some use a corporate 
trustee and request a very high standard 
of trust service, while others use a cor- 
porate trustee for little more than cus- 
tody of the underlying securities. 


The Common Trust Fund Trustee 


You now have under consideration al- 
so the common trust fund idea, which is 
designed to provide better investment 
service for small trusts and funds under 
your control and direction. It has the 
endorsement of many of your leaders and 
seems to be a sensible and natural de- 
velopment of trust service. New regula- 
tions permitting and governing common 
trust funds are under consideration by 
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the Federal Reserve Board, and in many 
states additional legislation will also be 
necessary before common trust funds can 
be operated. When, as, and if these va- 
rious barriers are hurdled, trust com- 
panies all over the country will begin a 
campaign for this new type of business. 
Now you and I know that the common 
trust fund operated and directed by trust 
companies for the benefit of small trusts 
and funds, and for the investment and 
safety of which you are definitely re- 
sponsible as trustee, is a totally different 
enterprise from the investment trust 
which is operated and directed by others 
not connected with the trust company, 
and over which you have little influence. 
But unless great care is used in the pre- 
sentation of the common trust fund idea 
to the public, they will not grasp the dis- 
tinction and will become even more con- 
fused than they are at the present time. 


The three points just made, employing 
the word “trustee” mere carefully and 
exactly, avoiding the misleading use of 
the word “trust” in bank titles and else- 
where, and removing as far as possible 
the confusion in the public mind, are all 
of prime importance. The way in which 
you attack and solve these problems and 
the others to which I have referred will, 
to a marked degree, accelerate or limit 
the growth of trust business in Amer- 
ica. In speaking of all these problems, 
I am conscious of the fact that the Trust 
Division has committees already study- 
ing what can be done, and I bespeak your 
most hearty cooperation in their en- 
deavors. You will recognize that these 
questions call for collective action. An 
individual trust department cannot work 
them out alone, but needs the help and 
counsel of all trust departments if they 
are to be solved on a broad and lasting 
basis. 


Expanding Trust Services with Mutual 
Profit 


It is unnecessary for me to speak to 
you about adequate fees for your va- 
rious trust services. You have already 
gone into that and are continuing your 
studies. You are proceeding on the 
right line when you put good service be- 
fore fees. “Keep the quality up” is an 


QUALIFIED TO ACT FOR 
YOU IN CONNECTICUT 


This bank is admirably equipped 
to act in any fiduciary capacity 
for banking institutions, corpora- 
tions or individuals desiring as- 
sistance in the administration of 
estates in Connecticut. 


Established 1792 
Resources over $70,000,000 


HARTFORD NATIONAL 
BANK & TRUST CO. 


Hartford, Connecticut 


Member Federal Deposit Insurance Corporation 


old slogan in the commercial field, and 
it will always be good counsel for trust 
departments. Nevertheless, the increas- 
ing duties laid on you by tax authori- 
ties, both federal and state, and the 
greatly enlarged departments for secur- 
ity analysis are two items that have in- 
creased your costs. The radical reduc- 
tion in income received by trusts, with 
the resultant decrease in your fees, has 
reduced your income. I believe that the 
public tries to be just and fair, and it 
will pay adequate fees for your services 
if you can show your costs and present 
your facts fairly. 


The report of the Securities and Ex- 
change Commission has already been 
much discussed by all of you. The mem- 
bers of your special committee, in con- 
junction with others from the American 
Bankers Association, have had a num- 
ber of conferences with the Commission 
concerning its report and the proposed 
federal legislation which may flow from 
it. In our conferences, we have proceed- 
ed on the broad basis that the objectives 
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of the Commission and the corporate 
trustees were identical, the desire of 
both being to give every fair and reason- 
able protection to investors; we differed 
only in the method and the extent to 
which the corporate trustee would be 
charged with responsibility in the mat- 
ter. It is recognized by all parties that 
nothing should be done to deprive corpo- 
rations or investors of the services of a 
sound and responsible trustee, and to me 
this means that the association of bank- 
ing and trust business should not be dis- 
turbed. 

What then is the outlook for American 
trust business? Confidence in banks 
is being restored, and the same is true 
of trust departments. The ever more 
confusing tax situation, the complicated 
and constantly changing investment 
problem, and the conditions nationally 
and internationally which make the fu- 
ture so uncertain are causing many men 
of means to seek the assistance of trust 
companies. You can help them in es- 
tate management service and in plan- 
ning their entire estate programs. This 
call for help will be an increasing one in 
direct proportion to your preparedness 
to meet it with brains and ability. You 
have just begun to develop trust service 
in all its phases. Continue to apply the 
high ideals outlined in your “Statement 
of Principles” and ten years from now 
you can look back and wonder why any 
question was ever raised regarding the 
future of trust business. 


Trust Departments in Small 


Communities 


In almost every community there is 
some need for adequate trust services 
which cannot be satisfied by resort to a 
central correspondent, declares N. A. 
Davis, vice president, Baker-Boyer Nat- 
ional Bank, Walla Walla, Wash., in a 
statement in the January issue of North 
Pacific Banker. 

“The advisability of conducting a trust 
business in connection with banking in the 
smaller communities is very doubtful as 
under present regulations it is impossible 
to carry on trust activities without some 
departmental setup, adding to detail and 
expense of operation, which under ordin- 
ary conditions are not justified by the 
volume of business within the trade area 
served. 

The relations between fiduciary and 
client are so intimate and of such a per- 
sonal nature that an attempt to handle 
this class of business through a third par- 
ty is not the answer, and for a country 
bank to gather in this business and for- 
ward it to its city correspondent where 
the details and management are looked 
after is not always satisfactory to any of 
the parties concerned. The city bank may 
have a most excellent trust department, 
well officered and well equipped, but this 
business is hard to adapt to a remote 
control program. 

From an experience extending over sev- 
eral years I am convinced that a satisfac- 
tory trust department can be carried on 
by banks in small cities of perhaps 15,000 
or more population and serving a terri- 
tory of two or three times that number. 
The mechanical setup need not be elab- 
orate, and although complete records must 
be kept it is not necessary to follow the 
elaborate and ofttimes duplicating systems 
installed in metropolitan institutions. 

The management should be in capable 
hands and a sympathetic personality and 
mature judgment is more necessary than 
technical legal training, and it can be 
carried along in connection with other 
duties and responsibilities connected with 
the bank. The expense of the department 
must be kept at a minimum, not by limit- 
ing its efficiency, but by avoiding unnec- 
essary duplications in both management 
and records, and when this is done the 
department should show a profit almost 
from the beginning. 

“Fiduciary business coming in for a hun- 
dred miles or more is not unusual.” 





W. hy is it 
ONLY 1 TRUST DEPARTMENT IN & 
MAKES MONEY? 


ROBABLY no other department 

carries so heavy a personal responsi- 
bility, so constant a hazard of creating 
ill will for the bank, as the Trust De- 
partment. Yet what does the bank re- 
ceive in return? Figures show that in 
1936, five out of six Trust Departments 
actually lost money. 


A great part of the answer, at least, lies 
in the fact that Trust Departments, like 
Topsy, “just growed.” Systems original- 


ly set-up to handle two or three trusts 
now struggle with two or three hundred. 


Neat, orderly files have become bulky, 
unwieldy—clogged with a great mass of 
correspondence and other papers. Execu- 
tive and clerical time is wasted sorting 
through a mass of material to find the 
particular record needed at the moment. 


More people are added to help sort. 
Overhead goes up and up and up. 


NEW SERVICE REDUCES OVERHEAD... ELIMINATES WASTED TIME AND EFFORT 


To trust officials who would like to cut down 
this waste in their department, Remington 
Rand offers a new Filing Installation Service. 
Upon request, Remington Rand will survey, 
recommend and install a complete efficient trust 
filing system which will produce the exact paper 
you want when you want it .. . all without up- 
setting or disturbing your present routine. This 
system has five major advantages: 


1 Accumulation of papers is sorted out— 
essential vs. non-essential ... and a system set 


up for filing both. 


2 No two trusts are alike. Under the Reming- 
ton Rand method, headings under each are in- 
dividually classified for the particular trust. 


3 Tedious sorting-out is eliminated. By an in- 
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genious system of colored labels, all material 
pertaining to a particular classification can be 
pulled out in a moment. 


4 Valuable floor space is used for essential 
papers only . . . non-essential or inactive papers 
are transferred to inexpensive containers, 
stored where space is less valuable. 


5 New Remington Rand developments in cer- 
tified fire protection make it possible to protect 
vital papers at low cost. 

eee 


If you are interested in increasing profits in 
your Trust Department, may we make this 
suggestion? Mail the coupon today . . . get the 
full story of Remington Rand’s new Filing 
Installation Service. No obligation. 


Remington Rand Inc., Dept. B-32 
465 Washington Street, Buffalo, N. Y. 


Please furnish me with the full details of 
Remington Rand’s Filing Installation Ser- 





New Standards for Railroad Securities 
Value of Present and Proposed Legal Tests Analyzed 


DR. GEORGE W. EDWARDS 
Head of the Department of Economics, College of the City of New York 


NE of the most important of present 

day financial problems is the conser- 
vation of savings. The world in general 
is facing a shortage rather than a sur- 
plus of capital, due to misdirection of 
savings over a period of many years. One 
method of preventing such misapplica- 
tion in the future is a revision of the 
legal requirements governing the invest- 
ment of savings and trust funds. There 
is presented herewith an analysis of these 
legal requirements for railroad bonds and 
also a group of recommended standards 
which may be used for the purpose of re- 
vising the present legal list for such rail- 
road securities. 


Method of Analysis 


Table I presents the actual investmeni 
experience of the statutory minimum re- 
quirements for railroad bonds as estab- 
lished in the states which have legal re- 
quirements for the investment of savings 
and trustee funds. The requirements of 
the various states vary, and so in this 
study the most stringent tests employed 
by any of these states are used. The 
good railroads were those whose bonds 
at no time throughout the depression 
showed a yield above 6 per cent, while 
the poor railroads included all those 
which either had a yield above 10 per 
cent or which went into default. These 
good and poor roads were then subjected 
to various statistical tests. This article 
will present only the simplest of these 
tests, namely the percentage of the good 
and poor roads which in the period from 
1923 to 1934 met each of the legal re- 
quirements, and later, the suggested 
standards. A perfect test is obviously 
impossible of attainment in actual prac- 
tice and so the effectiveness of the test 
can rather be measured by the extent to 
which it differentiates between the good 
and poor roads as measured by a high 
per cent of the good and a low per cent 
of the poor roads. 


Analysis of Legal Tests 


Table I shows the extent to which the 
good and the poor roads met the most 
stringent of the legal tests. The mile- 
age test as used in most of the states re- 
quires that the road must have at least 
500 miles of single track. The figures 
show that 80 per cent of the good roads 
met the test but at the same time 70 
per cent of the poor roads likewise met 
this requirement. The futility of this 
test is clearly indicated. 

The laws in most states establish a leg- 
al requirement that a road must have 
$10,000,000 and in some states $15,000,- 
000 of gross operating revenues. The fig- 
ures show that this test was met by 75 
per cent of the good roads in the boom 
period and by 60 per cent in the depres- 
sion. At the same time 56 per cent of 
the poor roads met the test until the end 
of 1927 and even 22 per cent of the poor 
roads met the test in 1933. Even the 
Missouri Pacific, St. Louis and San Fran- 
cisco, Rock Island, and Seaboard Airline 
railroads successfully met this test. 

It is generally required that a road 
must show a cash dividend of 4 per cent 
on its capital stock. This test was met 
by 94 per cent to 27 per cent of the good 
roads and from 41 per cent to none of 
the poor roads. The weakness of this 
test is that it was too rigid since in one 
year it excluded three-fourths of the good 
roads. 


Rates Requirements 


The law generally requires that cash 
dividends must not be less than one-third 
of fixed charges. This requirement 
proved to be a satisfactory test, since it 
included a range from 87 per cent to 60 
per cent of the good roads while it ex- 
cluded all but 44 per cent to 4 per cent 
of the poor roads. 

The state laws require that fixed 
charges must be covered 1.5 times. This 
test was met by 100 per cent to 53 per 
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Table 1—Analysis of Legal Tests 


Percent of Good and Poor Roads meeting Legal Requirements 
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cent of the good roads and from 78 per 
cent to 3 per cent of the poor roads. In 
fact, until the end of 1929 almost three- 
fifths of the poor roads were able to meet 
the test. It is therefore clear that this 
test is too liberal. 

The law generally requires that gross 
earnings to fixed charges should be met 
5 times over. This test was met by 100 
per cent to 87 per cent of all the good 
roads, but at the same time 96 per cent 
to 27 per cent of the poor roads also met 
the test. An average of 76 per cent of 
the poor roads for the entire period were 
able to qualify. Obviously this test is 
entirely ineffective since it includes too 
many of the poor roads. 

Another test requires that the total 
debt of a railroad should not exceed 3 
times its capital stock. This test was 
met not only by 98 per cent to 80 per cent 
of the good roads but even 78 per cent 
of the poor roads were able to comply. 

It is therefore clear that most of the 
legal requirements do not prove satisfac- 
tory when judged by the investment ex- 
perience of recent years. In order to 
determine new standards for the legal 
list, a survey was made of almost all of 
the possible tests which can be applied. 
Most of these tests proved to be as inef- 
fective as legal requirements, when 
judged by actual investment experience. 
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minimum standard for poor roads. 


Many tests which have been in popular 
use in financial analysis proved futile, as 
for example the operating ratio, the 
maintenance ratio, and the current ratio. 
Most startling of all was the apparent 
uselessness of all the ratios measuring 
the burden of debt and the nature of the 
capital structure of a railroad such as 
the debt per mile, property to debt, and 
debt to total capitalization. 

For many years it has been customary 
for financial analysts to study the capital 
structure of railroads by capitalizing 
their leased rentals, and even when this 
element was included in the capital struc- 
ture it showed no differentiation between 
the good and poor railroads. In other 
words, the soundness of a road is not 
determined by the nature of its capital 
structure. 


Application of Revised Standards 


The tests which proved effective were 
those relating to the net earning power 
of the road as reflected in such stan- 
dards as freight density, net income, cash 
dividends to capital stock, cash dividends 
to fixed charges, net income to fixed 
charges, net income to total income, net 
railway operating income per mile, and 
net railway operating income to gross 
earnings. These tests are presented in 
Table II which again shows the invest- 
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ment experience of good and poor roads 
from 1923 to 1934 inclusive. These sug- 


gested standards are not yet final and 
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will need further refinement. They do, 
however, indicate the basis for definite 
standards. 


Table 2—Analysis under Suggested Standards 
Percent of Good and Poor Roads Meeting Standards 
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Freight density—This refers to the 
number of tons of net freight moved per 
mile. A freight density of 1.2 million 
ton miles would have included from 87 
per cent to 54 per cent of the good roads 
and would have excluded from 37 per 
cent to all of the poor roads. 

Net Income—Net income in the sense 
of the balance after fixed charges of $2,- 
000,000 would have included from 80 per 
cent to 47 per cent of the good roads and 
would have excluded from 44 per cent 
to all of the poor roads. 

Cash dividends to capital stock—The 
requirement of 4 per cent cash divi- 
dends was too rigid and therefore a low- 
ering of the requirement to 2% per cent 
would have been more satisfactory since 
it would have been met from 93 per 
cent to 47 per cent of the good roads, 
where the 4 per cent requirement would 
have been met by only 27 per cent of the 
good roads. Approximately the same 
proportion of the poor roads were ex- 
cluded by the 2% per cent as by the 4 
per cent requirement. 

Net income to fixed charges—This is 
the same as the legal requirement men- 
tioned above. As previously noted this 
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test was too liberal since it permitted too 
many of the poor roads to qualify. If 
the requirement had been 1.8 times it 
would have excluded more of the poor 
roads without eliminating many of the 
good roads. 

Net income to total income—This is 
the so-called margin of safety and shows 
the extent to which total income, in- 
cluding both operating and non-operat- 
ing income, may diminish without im- 
paring the protection of the fixed 
charges. It is generally recognized as a 
more effective test than merely the num- 
ber of times fixed charges are covered. A 
margin of 8 per cent would have per- 
mitted from 93 per cent to 53 per cent of 
the good roads to qualify, while after 
1926 it would have excluded the larger 
part of the poor roads. 

Net railway operating income per mile 
—tThis test indicates net railway oper- 
ating income, or the amount left over af- 
ter the payment of operating and main- 
tenance and tax costs, computed on a per- 
mile basis. A test of $3,000 per mile 
would have been met by 93 per cent to 
53 per cent of the good roads, by 44 per 
cent of the poor roads until the end of 
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1926 and thereafter the majority of the 
poor roads would have been excluded. 


Suggested Alterations in Yardsticks 


From this analysis of the legal re- 
‘quirements and the suggested standards 
the following recommendations are 
made: 

1. That the mileage test be replaced 
by a test of freight density of 1,- 
200,000 ton miles. 

. That the test of gross earnings be 
replaced by that of net income of 
$2,000,000. 

. That the test of cash dividends to 
capital stock be reduced from 4 per 
cent to 2% per cent. 

. That the requirement of the ratio 
of cash dividends of not less than 
one-third to fixed charges be re- 
tained. 

. That the test of times fixed charges 
earned be raised from 1.5 times to 
1.8 times. 

. That the test of gross earnings to 
fixed charges and total debt to cap- 
ital stock be abandoned and in their 
place the following new tests are 
suggested: a ratio of 8 per cent of 
net income to total income and net 
railway operating income of $3,000 
per mile. 

It is further urged that in view of the 
wide variation in the nature of railroads, 
they no longer be required to meet all of 
the specified legal requirements but rath- 
er that the principle of alternative choice 
be adopted, permitting a railroad to qual- 
ify if it can meet a certain number of 
the legal requirements. 
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Adoption of Uniform Fiduciaries 
Act Urged 


Enactment of the Uniform Fiduciaries 
Act is recommended by the Committee on 
Legislation of the New York State Bankers 
Association in its report submitted to the 
Association by Chairman Harold F. Klein, 
assistant secretary, Brooklyn Trust Co., 
Brooklyn, N. Y. The report stated: 


“Your Committee believes that enactment of 
the so-called Uniform Fiduciaries Act in New 
York State would be conducive to the best inter- 
ests of banking and business practice in the State. 
The general effect of the Act would be to relieve 
banks of what we believe to be unreasonable li- 
ability in the payment of checks drawn by de- 
positors who are acting in any fiduciary capacity, 
including trustees, agents, corporate officers and 
others. This Act was recommended by the Con- 
ference of Commissioners on Uniform State Laws 
many years ago, and: has been adopted in 21 
States. The Committee feels that the banks of 
this State are entitled to as much reasonable pro- 
tection as those doing business in some of our 
neighboring commonwealths, and because the nat- 
ure of many banking transactions involves the 
laws of many States, it is highly desirable to have 
as great a degree of uniformity therein as is 
possible.”’ 


The Committee also endorsed, in princi- 
ple, the legislative proposals of the Super- 
intendent of Banks, relative to consolida- 
tion of the banks and trust companies arti- 
cles, [mentioned in the January issue of 
Trust Companies Magazine at page 77]. 
Further recommendations of the Committee 
were on the much discussed Social Security 
Act as applied to banks. It was urged that 
the present situation, whereby banks which 
are members of the Federal Reserve System 
are exempt from taxes imposed under the 
Act, be remedied so that all banks would 
come within the operation of the Act. 
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The Logic of Trust Fees on Principal 
Modernized Trust Plans to Assure Adequate Rights to Life Tenant 


L. H. ROSEBERRY 
Vice President and Manager Trust Department 
Security-First National Bank of Los Angeles 


Y topic is an old friend to trust 

groups, but recently it has been 
taking on new life and commanding more 
serious attention than ever before. In 
fact, many believe it has become the dom- 
inant subject of the hour, so far as the 
American corporate trustee is concerned, 
since it may affect the continued exis- 
tence of these institutions. 


While it might be logical to broaden 
this discussion to include both corporate 
and individual trustees, I shall confine 
myself to the former, because that’s what 
I’m expected to do and also because of 
the growing tendency to hold commercial 
trustees to stricter accountability and 
possibly a higher standard of fiduciary 
service than are expected from indivi- 
dual trustees. I shall assume the priv- 
ilege of further limiting myself to a dis- 
cussion of the annual fees for adminis- 
tering those accounts known in the West 
as “court” and “private” trusts, and in 
the Middle West and East as “personal” 
trusts, and which constitute the backlogs 
of most trust departments. 


Troubles Traced to Inadequacy of Fees 


It may be accepted as a fact and it is 
my premise that our current fees for ad- 
ministering these types of trusts are in 
most cases inadequate, and in many cases 
discouragingly so. Practically all of us 
are basing our acceptance and termina- 
tion charges on corpus, but this is not 
the source of revenue which sustains our 
business. We must depend upon the 
everyday earnings of our departments 
for our living. We have listened to au- 
thoritative and enlightening addresses 
before practically every trust conference 
within recent years, confirming the 
knowledge of most of us that much of 
our trust business and many of our trust 


departments are being administered at 
a loss. Of course, as with every rule, 
there are exceptions, but they are so dis- 
couragingly few that last year the Exe- 
cutive Committee of our Division created 
a special Committee on Trust Policies, 
which immediately began to study the 
whole problem of cost and compensation 
involved in the administration of trusts 
by corporate trustees. As I understand 
it, the purpose of this committee is not 
so much to determine the inadequacy of 
present trust company charges as it is to 
find an adequate remedy for this recog- 
nized situation. Our Division’s stand- 
ing Committee on Costs and Charges, 
ably headed by Henry A. Theis of the 
Guaranty Trust Company of New York, 
has for years been conducting an inten- 
sive research upon the cost of furnish- 
ing a high standard of corporate trust 
service, as a basis for recommending 
adequate fees for its performance. 

While there has been a divergence of 
authoritative views as to the best meth- 
ods of ascertaining the costs of servicing 
an individual trust account or a division 
or a department as a whole, and many 
suggestions have been offered for effect- 
ing operating economies in trust depart- 
ments, it is generally admitted that the 
solution of the problem of inadequate re- 
turns for standard fiduciary service does 
not lie alone in the field of administra- 
tive economies. Our troubles can be 
quite clearly traced to the inadequacy of 
the fees we receive for services we per- 
form and responsibilities we assume. It 
is not within the scope of this topic to 
discuss the potential economies that may 
be effected in various systems and activ- 
ities of a modern corporate trust depart- 
ment. Doubtless some interesting and 
constructive research is possible in this 
field. But it has its limits. 
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Trust facilities in 
ore with the 
standing of Virginia's 
largest and Richmond’s 
oldest bank. 


{National Bank of Richmond 
Joho M. Miller, Jr., President 
Member Federal Deposit Insurance Corporation 


Greater Responsibilities Dependent on 
Compensation 

Dr. Austin W. Scott of the Harvard 
Law School, one of our foremost scholars 
on the law of trusts as well as one of the 
principal collaborators on the “Restate- 
ment of the Law of Trusts,” writing in 
the last November issue of the Harvard 
Law Review, in an article entitled, 
“Fifty Years of Trusts,”* commented 
upon the marvelous recent growth of the 
trust, stating that this was due to pro- 
motion and extensive development by the 
American corporate trustee. He sees an 
ever-increasing use and modernization 
of trusts in old and new fields under the 
influence and guidance of the corporate 
trustee. 

Experienced trust men, however, are 
constrained to believe that moderniza- 
tion and extension of the use of the trust 
can continue only to the extent that the 
compensation of the trustee is adequate 
to cover the increasing responsibilities 
and mounting costs incident to the ad- 
ministration of trust accounts under the 
most amazing and complex political, so- 
cial, and economic conditions that trus- 
tees have ever faced. Subdivision (d) 
of Section 227 of the “Restatement of the 
Law of Trusts,” says: 

“If the trustee is a bank or trust 
company it must use in selecting in- 
vestments the care and skill which the 
facilities which it has or should have 
render available, and it may properly 
be required to show that it has made a 
more thorough and complete investiga- 
tion than would ordinarily be expected 
from an individual trustee.” 


(See 63 Trust Companies Mag. 615—Nov. 1936) 


Which simply means that the legal 
trend is to hold the corporate trustee to 
stricter accountability and a higher de- 
gree of fiduciary service than are expect- 
ed of the individual trustee. We may 
truly soon be in “a class by ourselves.” 
If we are expected to perform more and 
better service than individuals we may 
logically request commensurate compen- 
sation. 


Weakness of Traditional Conceptions in 
Protecting Beneficiaries 


Trustees’ fees, at least in some parts 
of the country, have undergone but lit- 
tle change either in base or amount for 
the past decade. The depression years, 
from which we can only hope we are now 
emerging, have taught us all many valu- 
able lessons, two of the most apparent 
of which are the inadequacy of our fees, 
and the insufficiency and imperfect adapt- 
ability of the traditional trust plan, at 
least as it relates to small and medium- 
size trusts. Practically never since their 
inception the basic law and structure of 
trusts have remained almost static. Cer- 
tainly within our memory we know of but 
few trusts which have not been created 
primarily for the benefit of persons 
closely related to or dependent upon the 
trustor. Remaindermen, sometimes a 
remote and possibly unnamed or un- 
known class, are usually secondary in the 
mind and plan of the trustor. Yet, as 
most of our trusts are now set up, the 
law has inflexibly placed the rights of 
the remaindermen on an equality with 
those of the life tenants, and has com- 
pelled the trustee to administer such 
trusts for their full equal benefit. The 
accounting and legal problems growing 
out of this legal principle have become 
amazingly complex and as varied as the 
many legal jurisdictions in which they 
occur. 

An all-too-important number of trusts 
which were created for the primary or 
sole benefit of wives, children and other 
dependents, when tested by depression 
problems have failed in whole or in part 
to serve the purpose for which they were 
created. During periods of high inter- 
est rates trusts of modest and average 
amounts may have produced sufficient in- 
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come to satisfy the ordinary require- 
ments of the creator’s dependents, but 
with the shrinkage of principal values, 
decrease in income returns, and mount- 
ing administrative expense and costs, the 
income received by dependent beneficia- 
ries has been pitifully inadequate and 
has too frequently even threatened defeat 
of the primary purpose of the trust. All 
this time the trustee has been compelled 
to maintain the “intact value” of the cor- 
pus for remaindermen, often of little con- 
cern to the trustor. 


Modernized Trust Plans to Benefit 
Life Tenant 

These unjust results were bound to 
generate widespread and sometimes bit- 
ter criticism of both the trust and the 
trustee. Little wonder that trustees be- 
came the target for lawsuits, threatened 
and actual legislative reprisals, censure 
by the press, public suspicion, and direct 
criticism and complaints from disillu- 
sioned and needy beneficiaries. These 
experiences have aroused progressive 
trust men to urge the creation of trust 
plans which will minimize such injus- 
tices. Accordingly, the conception of the 
best modern trust follows the principle 
of life insurance, namely, a fund the in- 
come and principal of which is to be pri- 
marily used to care for the needs of the 
dependent life tenants, leaving to re- 
maindermen whatever may remain after 
the full accomplishment of this purpose. 

In my own institution we have revised 
our trust plans to avoid, as far as may 
be possible, the unjust results of the his- 
toric trust, and we are now advising our 
customers, in proper cases, to create “an- 
nuity” trusts, trusts for the payment of 
gross incomes, net incomes with a speci- 
fied minimum payable out of corpus if 
necessary, trusts the principal of which 
may be invaded in a flexible or definite 
amount at the discretion of a disinter- 
ested consultant, and trusts that declare 
their primary purpose is to provide for 
named life tenants and that the interests 
of remaindermen shall be subordinate 
and incidental to that purpose. 

These modernized trust plans have 
been cordially, and in some cases enthus- 
iastically, received by our customers. We 
estimate that approximately 85% in val- 


Fiduciary Service in 
W estern Massachusetts 


This Bank, through fifty years of 
experience, is well qualified to act 
in all matters of trust administration 
and invites correspondence from 
other banks and bankers. 
Springfield Safe Deposit 
and Trust Company 


Springfield, Mass. 


Member Federal Deposit Insurance Corporation 


ue of our living and testamentary trusts 
are now coming in on one, or some com- 
bination, of these plans. Not only do 
they effect substantial justice for the per- 
sons for whom they are primarily 
created, but they obviate many of the 
costly and vexatious accounting and legal 
problems which are inseparable from the 
old form of trust. In a large degree 


they obviate the problems incident to the 
allocation between income and corpus, 
of premiums, discounts, losses, gains, 
bonuses, depreciations, taxes, upkeep, ex- 


penses, trustee’s charges, and similar 
items. The administration of the new 
form of trusts becomes simple, less ex- 
pensive, and decidedly more satisfactory 
and equitable to the persons by whom 
and for whom they are primarily created. 


Evolutionary changes now in process 
will not pass us by. It behooves trust 
men to move forward with the times and 
modernize their trusts and their methods 
to insure better results, through more 
simple procedure, than was possible un- 
der many of their old trusts. Unless 
this is done we shall continue to encoun- 
ter difficulty in restoring confidence in 
the trust idea amongst an increasingly 
critical and often disillusioned public. I 
do not mean to infer that experienced 
trust officers have not for many years 
been counseling the creation of trusts in 
which both corpus and income were dedi- 
cated to the primary needs of named de- 
pendents. But the need for this type of 
trusts has become more acute than ever 
before, and their numbers, at least in the 
smaller trusts, will rapidly increase as 
we perfect our service. 
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National Standardization of Fee Schedules 


But for many years to come we shall 
have with us the old fashioned trust. 
With respect to such trusts and to those 
companies with annual fees based solely 
upon gross income, the problem of ade- 
quate compensation will continue to be 
acute. It may be that the difficulty of 
changing the base and the rate on cur- 
rent trust accounts cannot, as a practical 
problem, be completely solved. Many 
trusts provide no contract schedule of 
fees, leaving such matters for détermin- 
ation by court or provisions of statute. 
In countless other trust agreements pre- 
cise schedules of fees have been written 
in, and being a matter of contract can- 
not now be easily changed or increased. 
However, a vast field for gain is still 
open even in such trusts. 

But however we may individually view 
the problem of increasing our compen- 
sation in existing trusts, there is no 
sound reason why any of us cannot quote 
adequate and defensible fees for all in- 
coming trust accounts. We have learned 
from bitter experience, and with reason- 
able certainty, the approximate cost of 
conducting a trust business. We have 
likewise learned from bitter experience 
that there is a constant and often meas- 
ureable element of financial risk inher- 
ent in the conduct of such business. Un- 
less we can adopt a schedule of fees 
which is adequate to cover both of these 
elements, plus a reasonable percentage 
of profit to the institution engaged in the 
business, our management may not long 
permit us to continue to function as a 
commercial trustee. 


Some of us may be met with statutes 
and rules of court fixing a fiduciary’s 
compensation. Yet all such rules and 
statutes yield to the specific terms of a 
contract or the provisions of a trust. As 
stated in Subdivision (f) of Section 242 
of the “Restatement of the Law of 
Trusts”: 


“If by the terms of the trust it is 
provided that the trustee shall receive 
a certain amount as compensation for 
his service as trustee, he is ordinarily 
entitled to that amount and, unless it 
is otherwise provided, he is ordinarily 
entitled only to that amount... .” 
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The way is paved for setting up stan- 
dard fee schedules, based upon contract, 
nationwide in their use, and there is no 
good reason why this should not be done. 
The technique and requirements of good 
trust administration are not determined 
by local conditions; they are national in 
their scope. It should cost as much to 
properly service a trust in Maine as it 
would to service the same trust in Cal- 
ifornia or in Washington or in Florida. 

In fact, there is often the keenest 
competition between trust institutions 
any- and every-where in these United 
States, to secure a trust account with 
good mobile assets. But one of the prin- 
cipal handicaps which Western trust men 
have to face in meeting such competition 
is the different base and lower rates of- 
ten quoted to prospective trust cus- 
tomers by some Eastern trust institu- 
tions. These contrasting fee bases and 
amounts too frequently lead to fee-cut- 
ting, ill feeling between competing trust 
institutions, and a lack of confidence on 
the part of the customer in the stability 
of the policies of the banks with which 
he may then be negotiating. They often 


lead to the acceptance of business for a 
fee quite incapable of producing any 
profit to the trustee or assuring good ser- 
vice to the trust. 


Introduction of Fee Schedules Based on 
Principal 


Over twenty years ago the Security 
Trust & Savings Bank, of Los Angeles, 
since converted into Security-First Nat- 
ional Bank of Los Angeles, changed the 
base of its annual charges from a per- 
centage on income to a percentage on 
principal. This was not hastily done, 
but was the result of extended study and 
discussion by the officers of that bank 
after watching the somewhat unsatisfac- 
tory results of their former schedules. 
To insure a permanence and uniformity 
of application to future business of the 
new fees based upon corpus, it was in- 
sisted that they be specifically written in- 
to each living and testamentary trust 
thereafter accepted by the institution. 

It was anticipated that there might be 
major difficulties in making the change. 
Other local competing institutions were 
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at the time basing their annual charges 
on income, usually five per cent of the 
gross. The plan of basing them on cor- 
pus was without precedent, entirely new 
to our customers, lawyers, and local 
courts, and of course resulted in a sub- 
stantially greater expense to the trust. 
However, the officers of the department, 
convinced that they were on the right 
track, undertook to sell and defend their 
new fee base and rate to their neighbor 
trust institutions and to all new trust 
prospects. The results were surprising- 
ly successful. 


It was only a short time before it be- 
came generally known locally that this 
bank had adopted and was adhering to a 
new schedule of contract fees which 
would have to be paid if the services of 
that institution were used. Suffice to 
say that over the course of years the 
other local trust companies gradually 
followed us in this new base and rate of 
fees until it became, and continues to be, 
the established method of charging by 
substantially all trust institutions in 
Southern California, and in fact on the 
Pacific Coast, outside of the San Fran- 
cisco Bay District. 

With respect to our then existing 
trusts, we found it possible gradually to 
win many of the trustors and beneficia- 
ries over to the new fee base and rate 
when the reasonableness if not neces- 
sity of such changes was clearly shown 
to them. Existing facts, justifying in- 
creased compensation in many _ such 
trusts, were beyond dispute. We found 
many of our beneficiaries fair minded in 
listening to our explanation and in ac- 
ceding to our requests for greater com- 
pensation to offset the increased costs 
and mounting responsibilities which we 
were facing in properly servicing their 
trust accounts. 


Effects of Changing Economic Conditions 


It is almost a case of life or death with 
some trust departments that the obstacle 
presented by these old trusts with the 
old fee base and rate be surmounted. It 
can be done with a reasonable degree of 
success if undertaken with intelligence, 
tact and careful preparation, and pursued 
upon a long-term program. The fault 


SOUTHERN CALIFORNIANS 
prefer 
SECURITY-FIRST NATIONAL 
TRUST SERVICE 


ECENTLY published figures show that 
28.77% of all the court trusts admin- 
istered by all corporate fiduciaries in 
California are entrusted with this Bank. 


In Southern California, which is the 
territory served by this Bank, it is esti- 
mated that 45.13 % of all the court trusts 
handled in this area by corporate fiduci- 
aries are in Security-First National Bank. 


Eastern trust companies needing co- 
operation in ancillary proceedings may 
get for their customers the same quality 
and completeness of service which makes 
this the trust service so strongly favored 
locally. 


SECURITY- FIRST NATIONAL BANK 
OF LOS ANGELES 


MEMBER 
FEDERAL RESERVE 
SYSTEM 


FEDERAL DEPOSIT 
INSURANCE CORP. 


Resources Over $500,000,000 


with most of us is our reluctance to 
tackle a hard job, or our admission of 
defeat before it is even attempted. 

The real test of the wisdom of this 
change became apparent during the de- 
pression years. It is axiomatic that de- 
faulted securities and distressed or un- 
productive assets often require the most 
expensive service the trustee has to offer. 
And yet such services may be rendered 
utterly without compensation if current 
fees are based wholly upon income. 

A curious result of the New Deal has 
been to effect a material reduction in the 
income from trust accounts while sub- 
stantially increasing the value of the 
corpus. Time forbids analyzing the kal- 
eidoscopic changes in human affairs, of 
which trust officers are so well aware and 
which account for this result. But you 
may be interested to know that through- 
out this period the annual trust earn- 
ings from the personal trusts in my own 
institution, with all our fees. based 
wholly upon principal, have decreased 
only about 20% from their highest point 
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during the boom years. This has been 
a satisfying and helpful result and has 
enabled our department to show a rea- 
sonable profit during times when some 
other institutions have complained of 
substantial losses from their personal 
trust accounts and in some instances 
from the whole trust department opera- 
tions. 

Not only has the depression brought 
changes in income and values in trust ac- 
counts, but it has necessitated more and 
better trust services than have ever been 
previously required. This has inevit- 
ably led to increased operating costs. To 
partially compensate for this my own 
bank has added a schedule of extra 
charges for special services, under which 
we have realized substantial additional 
earnings. Application of these charges 
was authorized under the clause in our 
fee schedule providing for “additional 
compensation for any unusual or extra- 
ordinary services rendered by the trus- 
tee.” 


The sustained earning power of our 
trust department has enabled it, out of 
its own earnings, to strengthen many of 


its service divisions and create others 
necessitated by the depression. Through 
all these trying years our fee schedules 
have produced a reasonable and satisfy- 
ing profit for the bank. Because of the 
fact that we were able to supply more 
and better service than in previous years, 
at a time when it was sorely needed, we 
did not encounter undue customer crit- 
icism of our charges. 


Basis for Charging and Allocating Fees 


The general basis of our annual fees 
for full administration of a trust account 
is three-fifths of one per cent on the rea- 
sonable value of the personal property, 
and three-fourths of one per cent on the 
reasonable value of the real property in 
the trust account, with a minimum of 
fifty dollars. These fees are based upon 
the market values of listed securities, 
and upon appraised values of unlisted as- 
sets, appraisals being made annually for 
fee-taking purposes only. 

Although our fees are based upon cor- 
pus value, they are not necessarily all 
charged to income. Each case becomes 
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a matter of contract as stated in the 
trust instrument. Our historical prac- 
tice under general rules of law was to 
charge all our fees against income. But 
with the shrinkage in trust earnings it 
became apparent that this was entailing 
an unjust burden upon the life tenant. 
Then, there was the added consideration 
that trust assets were managed as much 
for the conservation of principal, and 
therefore for the benefit of the remain- 
derman, as for the production of income 
for the life tenant. Yet the corpus was 
bearing no part of the expense of this 
service. Obviously this was without 
justification except possibly as a matter 
of law. 

We were advised that this inequitable 
result could be changed by contract. Ac- 
cordingly, in our recently revised sched- 
ules we provide that our annual fees 
shall be charged one-half to income and 
one-half to corpus or divided in some 
other expressed proportion between cor- 
pus and income, or possibly taken wholly 
out of corpus. When this system of 
charging is explained to our trust pros- 
pects, it is in most instances received 
enthusiastically and the terms of their 
trusts specifically direct that a substan- 
tial portion or in some cases all of the 
trustee’s current charges be deducted 
from corpus. The results are satisfying 
to the trustor and to the life beneficiary, 
for whom the trust is primarily created. 
The remaindermen, who usually are re- 
mote in the trustor’s interests and plans, 
bear a part or all of the cost of trust 
management, as they should. 


I have made frequent references above 
to the practice and experience of my own 
institution. In defense, may I plead my 
belief that our experiences may be fairly 
illustrative, in part at least, of similar 
conditions in, or what may be accom- 
plished by, some other of our represen- 
tative fiduciaries. 


The plan of basing fees upon corpus 
and charging them in whole or in part 
to corpus is by no means visionary; it is 
highly practical and successful and has 
been seasoned and tested by experience 
in the face of competition with other and 
lower schedules differently based, and 
under most trying economic conditions. 
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EVERY FINANCIAL 
SERVICE- -- 


For 133 years this bank—the oldest in New Jersey—has adequately 


served in all financial matters the industrial and commercial interests 


of this great and growing community—constantly increasing its facilities 


and broadening the scope of its activities in the banking world. 


NATIONAL NEWARK & ESSEX 
Banking Company 


Broad, Clinton & Commerce Streets 


Newark, New Jersey 


Member Federal Reserve System 


So far it has proven to be the best an- 
swer to the perplexing problem of an ade- 
quate base and rate for trustees’ fees. 
American trust institutions are quite 
aware of the inadequacy of their present 
schedules of annual fees based wholly 
upon income. They have been tested and 
found deficient. The situation can be 
remedied and we can ill afford to post- 
pone the correction much longer. 


Possibilities of Federal Reserve 
Prescription 


Those of you who are from institutions 
which are members of the Federal Re- 
serve System are familiar with the ex- 
panding scope of the examinations of 
your trust departments now being made 
by the Comptroller of the Currency. No 
longer is that public official satisfied with 
a mere balance sheet and the checking 
of trust securities in your vaults. He is 
becoming interested in your potential li- 
abilities, your investment and adminis- 
trative machinery and policies, your ac- 
counting systems, your public relations, 


Member Federal Deposit Insurance Corporation 


and even your management. The sub- 
ject matter of Regulation F recently is- 
sued by the Board of Governors of the 
Federal Reserve System is a fair warn- 
ing of the concern which the supervising 
authorities are taking in the organiza- 
tion, management and policies of our 
trust departments. 

Should we fail to promptly and intel- 
ligently put our fee schedules on a more 
businesslike and productive basis, it is 
possible that the Board of Governors of 
the Federal Reserve System may, in due 
course, find a way and think it advisable 
to prescribe what it considers a sound 
base and adequate rate for minimum 
fees, applicable to all members of the 
Federal Reserve System, which will, in 
the opinion of the Board, insure suffi- 
cient earnings to those institutions 
which render trust service to enable 
them to meet the inherent and increas- 
ing risks of the business, furnish the 
standard and scope of trust service 
which the Board may prescribe, and fin- 
ally yield a reasonable profit to the insti- 
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tution itself. There is impressive pre- 
cedent for such possible action. This 
same Board, under its Amended Regula- 
tion Q, prohibited the further payment 
by member banks of interest on demand 
deposits, and also fixed a maximum of 
2%% on savings deposits, thus bringing 
order out of chaos in the matter of in- 
terest paid to bank depositors, at a time 
when the very solvency of some of the 
members depended upon increasing their 
earnings. What a simple process this 
was to accomplish such a major benefit 
to our banks! Might not similar action 
by the Federal Reserve Board, wisely 
exercised, provide the ideal method for 
a nationwide solution of our chaotic fee 
problem, at least for all future business? 
There may be food for thought in this 
possibility. 

We ourselves initiated the Statement 
of Principles of Trust Institutions, which 
subsequently became imbedded in feder- 
al regulations governing us. Can we not 
take a similar leadership in recommend- 
ing to our membership sound and ade- 
quate schedules of minimum fees which 
might later receive official endorsement 
by the Federal Reserve Board? 


Cempetition on Service—Not Fees 


In the final analysis, adequate fees for 
trust institutions may be likened to the 
life blood in the human body. It sup- 
plies the energy which builds up and sus- 
tains all the intricate organisms which 
make for perfect functioning and coor- 
dination. Our policies, systems, quality 
of service, organization, and very exis- 
tence depend primarily upon our revenue. 
If it is inadequate, both we and our cus- 
tomers will eventually suffer, for we can- 
not hope to build up or long maintain 
the kind of service which is demanded 
and required of the modern fiduciary, ex- 
cept from the income we earn. 

While years have been spent in the 
almost continuous discussion and study 
of this subject, it has recently assumed 
a prominence and importance possibly 
greater than ever before, and has become 
so insistent and vital that we can no 
longer put it off. Our present fee sched- 
ules for personal trusts are, in the main, 
inadequate; they must be increased. The 
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method by which they are applied and 
upon whom they shall rest become insep- 
arable parts of this problem. The prin- 
ciple of basing an adequate fee on cor- 
pus, and charging the whole or part of 
it to corpus, is sound in principle and 
has been successfully tested by expe- 
rience under difficult conditions. I be- 
lieve it offers the most complete solution 
of this major problem that has so far 
been advanced. 

As a last word: An inseparable part of 
the success of any fee schedule is honest 
and uniform adherence to it. It is quite 
useless and disheartening to spend tire- 
less days in compiling schedules of fees 
only to find them lightly considered by 
competing institutions. Honest and 
strict adherence to any schedule of trust 
fees for the varying classes of service 
which we offer, is indispensable to its 
adequacy and success. I can think of 
nothing more demoralizing, both to our 
customers and to our institutions, than 
fee-cutting and unwarranted deviations 
from standardized and accepted schedules 
of trust charges. To be fully successful 
this adherence should be nationwide and 
not confined to local areas. There should 
continue to be the keenest fair competi- 
tion between all corporate fiduciaries, not 
in the lowering of their charges but in 
the quality and quantity of their service, 
for it is only through such competition 
that they will achieve enduring success 
and merit the fullest public approval. 


North Carolina Intangibles Tax 


There is pending before the General 
Assembly of North Carolina a proposal to 
tax intangibles which would put a levy of 
10 cents on each $100 of bank deposits 
and 25 cents on each $100 of funds held 
in trust. Recently, representatives of 
banks in Charlotte and other cities ap- 
peared before a subcommittee of the Joint 
Finance Committee of the General As- 
sembly to suggest modifications in the 
plan. Principal among these were the re- 
quest to reduce the trust fund rate to 
10 cents, made by Frank P. Spruill, presi- 
dent, Peoples Bank & Trust Co., Rocky 
Mount, and the proposal to impose the 
same tax on funds invested with insur- 
ance companies as is placed on trust 
funds, made by Lawrence Watt of Win- 
ston-Salem. 
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CORRESPONDENT BANK 
SERVICE 


The Chase National Bank represents a 
large number of banks and bankers as 
New York correspondent and reserve 
depository. 


In addition to routine banking service, 
the Chase offers correspondents: 


Loan accommodations at short notice 
on terms warranted by conditions. 


Current information and statistical 
data on all types of investments. 


Facilities for the safekeeping of securi- 
ties and for placing orders in all 
security, commercial paper and ac- 
ceptance markets. 


An international organization for 
clearing foreign items. 


Reports on trade situations and on 
the financial condition of companies 
and individuals, here and abroad. 


THE 
CHASE NATIONAL BANK 


OF THE CITY OF NEW YORK 


Member Federal Deposit Insurance Corporation 





What Is Being Done To Put Trust Business 
On a Paying Basis 


A Symposium 


Cost Analysis Basis for Annual Charges 


JAMES W. ALLISON 
Vice President, Equitable Trust Company, Wilmington, Del. 


HE trust institutions in Wilmington 

are attempting to work out a new 
schedule of fees based on an impartially 
made scientific study of the costs of ren- 
dering each type of trust service. 

With this in view, under the direction 
of a clearing house association commit- 
tee on which all the Wilmington trust 
institutions are represented, the four 
largest institutions have each had their 
trust departments cost-analyzed at the 
same time by a nationally known firm of 
cost analists. 

From that study the average or com- 
posite figures for each of our trust de- 
partment operations were worked out. 
Then, in order to determine the actual 
costs of handling each type of trust ac- 
count, those average or composite figures 
were applied to a group of actual ac- 
counts. 


Annual Cost Per Thousand of Assets 


The start was made with living trusts. 
Each of those four institutions selected 
ten living trusts from its own records; 
two under $25,000, two between $25,000 
and $50,000, two between $50,000 and 
$100,000, two between $100,000 and 
$250,000, and two between $250,000 and 
$500,000, and applied the average figures 
to the actual operations of those trusts 
over a definite period of time. 

The results of those studies were sup- 
plied to the C. P. A.’s, who worked out 
from them the annual cost per thousand 
dollars of assets handled in living trusts 
in each one of those size classifications. 

Having the cost figures, the next step 
in determining what the fee should be 


was to add an appropriate allowance for 
responsibility and an appropriate allow- 
ance for profit. As was to be expected, 
the cost per thousand per annum was 
highest in the small trust, and lowest in 
the large trust, but the advice given us, 
which seemed logical, was that the re- 
sponsibility factor should increase as the 
size of the trust increases. 

Consequently, increasing gradually 
from the minimum factor for responsi- 
bility added on the smallest trusts, a 
maximum factor for responsibility was 
reached on trusts of $250,000 and over. 

As to profit allowance, in the light of 
the wide experience of the cost analysts 
it was decided to add an allowance of be- 
tween 30 and 40 per cent of the total 
fee for profit. 

When we came to work out an actual 
schedule, we decided that in the interest 
of putting trust service in the reach of 
people of small estates, who need and 
who might not be able to have trust ser- 
vice unless some concession were made, 
we were justified in reducing the profit 
factor on trusts under $25,000 below the 
theoretical, mathematical percentage 
that the analysts had advised. 

The sub-committee decided to attempt 
a schedule on exactly the same basis, and 
decided further to go a little bit beyond 
what even Senator Roseberry had done, 
in that we are attempting to eliminate 
the acceptance fee and the distribution 
fee, so as to be able to quote our fee very 
simply as so much per thousand per an- 


num. The tentative schedule has not 


been formally adopted, but a few com- 
parisons might be of interest to you. 
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Comparison with Other Schedules 


The first thing that struck us when we 
began to compare it with other sched- 
ules was that while we had reached it 
from an entirely different approach, we 
found that our results very closely ap- 
proached the alternative schedule for 
living trust fees based on principal, in 
the Trust Division’s 1936 edition of its 
“Guide to Trust Fees.” 

Comparing the proposed schedule to 
those in effect in six localities that are 
centers of trust work in which we knew 
considerable attention had been given to 
fees in recent years, we found we were 
above three of them and below three of 
them. 

Those can only be average compari- 
sons because we had to assume arbitrar- 
ily a trust drafting of twelve years in 
order to prorate the acceptance fees and 
distribution fees from those schedules 
that contained acceptance and distribu- 
tion fees, with this arbitrary assumption 
applied uniformly. 

Then, comparing the proposed sched- 
ule to the present Wilmington schedule, 
we found we were reasonably close when 
we calculated fees under the present 
Wilmington schedule on the basis of re- 
ceiving six per cent income on our trusts, 
which was not unusual at the time the 
Wilmington schedule was originally 
worked out, and I imagine was not un- 
usual when other schedules under which 
many of us are operating today were 
worked out originally. 

But in contrast to that, the cost study 
referred to showed us that under the 
present schedule, applied to four per cent 
income earnings, we were handling at 
an actual loss all of the smaller trust 
accounts, that being loss on cost alone 
without any allowance for profit or re- 
sponsibility. This seemed to show the 
need for and wisdom of the revision. 


Principal Value Basis 


In working on a schedule for annual 
fees based on principal, we had to face 
two problems new to us in the East. The 
first was how to determine the value on 
which the fee was to be calculated. The 
Trust Division’s Guide to Trust Fees 
recommends that the value of the trust 
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when it is set up be used for the fee cal- 
culation until a material change in value 
takes place, when the basis should be re- 
vised. 

We considered revising it annually 
but thought of the very great amount of 
detailed work and consequent additional 
cost involved in an annual revision as 
contrasted with being able to set up our 
tickler cards and knowing pretty well in 
advance what the fees are going to be 
at the time they are to be taken. 

Tentatively, we have reached in our 
minds the conclusion that we would say 
we would revise the valuation when the 
change is as much as fifteen per cent 
from previous basis for fee calculation. 


Allocating the Charge 


Then, as to the method of charging 
the fee, whether it should be charged to 
principal or to income, or part to prin- 
cipal and part to income, we thought we 
would be just as flexible as possible. 

We would consult first the wishes of 
the settlor. If his purpose is primarily 
to supply the largest possible amount of 
income to the beneficiaries, he can tell 
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us so, and have the fee, or the greater 
part of, charged to principal. If there 
are unusual situations existing, for ex- 
ample, if the income beneficiaries are en- 
tirely secondary in his mind, and he is 
primarily seeking to have the principal 
preserved until some date in the future 
is reached, he may tell us he wants the 
fee all to come out of the income. 

But we had a further thought, as con- 
ditions change after the settlor is no 
longer in a position to change his in- 
structions, and we were contemplating 
flexibility in that respect, of providing, 
if desired, that the settlor should control 
during his lifetime, but the trustee in his 
discretion might vary the manner of 
charging the fee, that is, as between 
principal and income, if some situation 
should arise in the future that could not 
be foreseen and that made a change ad- 
visable. 

If it is urged that such a provision 
confers too broad a discretion upon the 
trustee, the answer might be in the first 
place that in modern trust instruments 
it is more and more the practice to al- 
low the trustee discretion in matters of 
apportionment of expenses including ad- 
ministration expenses, (and essentially 
this annual charge for the trustee’s ser- 
vices is an administration expense) and 
that even if that discretion as to appor- 
tionment is not given the trustee, in 
many other instances he has power to 
invade the principal for an emergency 
according to the needs of the income 
beneficiaries for living expenses. 


Threat to Standards in Foreign Competition 


If the charge of the trustee’s fee to 
income had reduced the income of the 
income beneficiaries to a point where 
they had to have more money, and the 
trustee under the emergency clause used 
some principal for that purpose, he 
would reach exactly the same point as 
where the trustee had power to appor- 
tion the fee. 


Practical Reason for Annual Basis 


The costs of rendering trust service 
are inevitably on an annual basis. We 
believe that by this impartially-made 
cost study we are going to be able to 
show any interested person what these 
costs are per thousand per annum and 
thus justify the reasonableness of the 
fees we ask. 


It is the recurring fees that are par- 
ticularly important to all our trust de- 
partments. It is those fees that first en- 
gage our attention when we receive and 
begin to study an earnings report. The 
feeling of those of us who drafted this 
preliminary report in Wilmington—and 
we hope it is going to be the feeling of 
all of the committee when it ultimately 
reaches them—is that if it can be done 
without undue burden either to the in- 
come beneficiaries or the principal bene- 
ficiaries, and we believe it can, it cer- 
tainly seems the fairest as well as the 
most desirable arrangement to put on an 
annual basis as large a part of our trust 
department earnings as we possibly can. 


JAMES C. SHELOR 
Trust Officer, Trust Company of Georgia, Atlanta, Ga. 


T might well be said that the New 

Deal for Atlanta corporate fiducia- 
ries began in the fall of 1928, with the 
adoption by the Clearing House banks 
of a schedule of fees for Trust Services. 
In the fall of 1933 a state-wide New 
Deal began with the adoption of uniform 
fees by the Georgia Bankers’ Associa- 
tion. 


These schedules are not perfect, but 
they do represent an effort to place our 
business on a profitable basis. Such 
changes as have been made are the result 
of careful study. 

The problem of adequate compensa- 
tion in any State can probably be best 
considered by asking two questions. The 
first—“Is your own house in order?” and 





TRUST COMPANIES 


the second—‘“Shall we ask the legislature 
for increased fees?” 


Solving Local Problems 


In Georgia we are now trying to find 
an answer to the first question. To do 
this trust officers throughout the State 
are giving serious thought to many prob- 
lems, some of which are as follows: 

Are full legal fees charged in each es- 
tate? 

Are these fees being divided with one 
or more joint fiduciaries? 

If they are divided, does your institu- 
tion stand the entire expense of main- 
taining the account? 

Are accounts analyzed to ascertain if 
they are being operated at a loss? Ifa 
loss occurs do you endeavor to obtain 
adequate compensation from the parties 
at interest, or where required, from the 
probate court? 

Is there an officer responsible for see- 
ing that full fees are collected each year? 


Are Trust Department expenses 
charged against its earnings, so that you 
and your directors know whether or not 
a profit exists at the end of each year? 

Although the officials of the Georgia 
Bankers’ Association are vitally inter- 
ested in these matters, they can do little 
more than constantly call them to the at- 
tention of their members. The response 
in Georgia, however, has been rather 
good. One institution has had its trust 
department, in fact all of its activities, 
analyzed by a nationally-known firm of 
bank accountants. Another has made a 
detailed analysis of the cost of handling 
trust department transactions. Others 
have analyzed earnings, particularly as 
to principal and income transactions. 
Still another method has been to en- 
deavor to study proposed accounts thor- 
oughly before agreeing to serve. In 
other instances business is being accept- 
ed on a temporary basis, with a definite 
agreement that the future charges will 
depend upon analyses made from time to 
time. 


Threat of Foreign Competition 


A constant threat, however, to the 
handling of either a living or a testa- 
mentary trust at a profit, in Georgia, 


THE 


BOATMEN’S 


NATIONAL BANK 
OF ST. LOUIS 


Founded in 1847 


Complete Trust 
Service For Estates, 
Individuals And 
Corporations 


Oldest Bank in Missouri 


exists in the form of competition from 
individuals and institutions outside of 
the State, who frequently quote to our 
citizens very low fees. If this type of 
“fee-cutting” continues it will result dis- 
astrously not only for our local trust in- 
stitutions, but also those that accept the 
business on such a low basis. 


Our schedule allows us to meet the 
rates of out-of-state competitors, and we 
frequently take business on their lower 
basis rather than lose it, because, as you 
know, it is not good advertising to have 
trust business seek a refuge in another 
state. Unfortunately news of this “fee- 
cutting” to a select group of our citizens 
spreads rapidly and other citizens not 
even interested in the tax benefits that 
out-of-state trusts apparently offer be- 
gin to demand concessions. In my opin- 
ion the dangers of this situation are so 
apparent that they require no further 
comment by me. 


This condition I fear may exist with 
many of you. I am sure it is not con- 
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fined to Georgia. I would not say it is 
growing worse, but at the same time I 
feel it should be studied now and a diag- 
nosis made with a view to eliminating 
the dangerous symptoms. 


Measuring Fees by Service Standards 


Taken as a whole the fees allowed by 
the laws of Georgia compare favorably 
with other states. There are a few mat- 
ters that could be corrected by legisla- 
tive action. I would hesitate, however, 
to ask for any general changes at this 
time, or any time, until we have exhaust- 
ed every possibility of securing adequate 
compensation under present laws. 
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If trust service of an inferior type is 
rendered the public will not tolerate even 
the present fees, irrespective of their 
adequacy. If any of us ever determine 
to go to our Legislatures for relief, let 
us be sure that we are offering the pub- 
lic a superior type of estate management. 

We in Georgia realize that even 
though our fees may not be entirely ade- 
quate we can never secure an increase 
by giving less attention to individual 
trust problems that we now give. In all 
probability we must even widen the 
scope of our services voluntarily and use 
such as the basis for a more adequate 
fee schedule, either by contract or legis- 
lative decree. 


Extension of Uniform Fee Schedules 


HAROLD ECKHART 
Vice President, Harris Trust and Savings Bank, Chicago, Illinois 


N 1923 the Corporate Fiduciaries As- 
sociation of Chicago was organized 
and one of the first acts of its members 
was to undertake the formulation of a 
uniform schedule of minimum fees. 
Theretofore, each bank or trust company 
had some sort of a fee schedule, but the 
charges were based on estimates, while 
at the same time, some consideration was 
given to the fees current in eastern cities. 
The fees for the work in the corporate 
division were fairly well standardized, 
but there was little uniformity in the 
fees for personal trust service. It is un- 
necessary to emphasize that such a con- 
dition was unsatisfactory, not only to 
the trust departments, but also from the 
viewpoint of customers and prospective 
customers. For example, when a pros- 
pective settlor of a trust undertook to 
ascertain what the charges would be for 
the administration of the trust, he us- 
ually found variance in the fees quoted 
by the bank or trust companies consult- 
ed. 

Some prospective customers were bet- 
ter traders than others, and in those 
cases where they succeeded in obtaining 
a shading of the fees originally quoted 


by the institution which was finally se- 
lected to do the job, they were sometimes 
unhappy because the unpleasant thought 
occurred to them that perhaps someone 
else was getting even a better rate than 
they. 


Progress in Cost Allocation 


In setting about the preparation of a 
uniform fee schedule, each of the mem- 
bers of the Association contributed what 
it could in the way of experience, but 
none of them had reliable cost data. 
Schedules for the various classes of trust 
service were worked out by committees, 
and after being approved by the mem- 
bers, were put into effect. 

Shortly after the original uniform 
schedules were approved by the mem- 
bers of the Association, they began keep- 
ing careful and extensive cost records. 
This not only meant that more attention 
was given to the proper allocation of 
certain general and overhead expenses to 
the respective trust departments, but 
also to some proper division of all trust 
department expenses among the various 
kinds of trust accounts. As a result of 
these cost studies, we have been able to 
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check our fee schedule from time to time 
and naturally have found that some re- 
visions should be made. As might be 
expected, some fees have been lowered 
and some increased. 


Studies of this kind have been par- 
ticularly helpful in ascertaining the ad- 
ditional costs of operation incurred by 
all trust departments because of more 
numerous and complicated tax laws, fed- 
eral, state, and local, and the ever in- 
creasing requirements of governmental 
agencies for examinations and reports. 
I do not mean to say that we have been 
able to keep pace with them, but we have 
made some progress in ascertaining these 
ever mounting costs. 


Holding to Uniform Schedule 


The difficulties and vast amount of 
work entailed in making, watching, and 
changing investments during the past 
several years, and that which no doubt 
will confront us for at least the next few 
years, obviously narrow the margin be- 
tween the fees charged for administer- 
ing personal trusts and the cost of per- 
forming the respective services. How- 
ever, my personal opinion is that we 
should not attempt to increase fees for 
that reason at this time because it would 
seem that within the next few years gen- 
eral conditions may be sufficiently im- 
proved to simplify investment problems. 
If, however, relief does not come, then 
some revision upward will be required. 


Underlying the action of our Associa- 
tion in establishing a uniform fee sched- 
ule is the belief that competition among 
the members should be on the basis of 
service rather than charges because they 
recognize the obvious fact that unless 
reasonable minimum fees are received 
for handling the respective kinds of ac- 


counts, the quality of the service must 


in due course suffer. It has been defin- 
itely understood all along that the fees 
shown in the uniform schedule are mini- 
mum charges for normal and represen- 
tative accounts, and that higher charges 
should be made where any substantial 
additional work or responsibility is in- 
volved. 


It is obvious that the mere adoption 
of a uniform minimum fee schedule in a 
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city or trade area avails little, if any- 
thing, unless that schedule is strictly ad- 
hered to. As a step in this direction, 
we have had our complete schedule, in- 
cluding explanatory notes, printed by the 
Corporate Fiduciaries Association in 
loose-leaf form, so that as revisions have 
occurred, it has been an easy matter to 
have new pages printed and substituted 
for those superseded. Each page bears 
its respective date of revision and can 
be identified easily. 

The Association also printed a book- 
let for each well-known kind of trust ser- 
vice, showing the fees for that service 
in condensed form, for distribution to 
customers and prospective customers. 


Statewide Recognition of Responsibility 


Our customers and prospects find our 
fee schedule highly satisfactory. Most 
of them know that shopping around for 
the most favorable fee is no longer pro- 
ductive, and they seem to like especially 
the idea that they are or will be paying 
the same rates of fees as are other cus- 
tomers receiving the same class of ser- 
vice. 
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Trust men generally, I believe, will 
agree that none of us has ever given suf- 
ficient consideration to the responsibility 
involved in rendering trust service. This 
applies with particular force to personal 
trust service, and I hope that we shall be 
more alert in the future to giving at 
least some weight to this important mat- 
ter. 


Although, as I have indicated, the mar- 
gin above actual expenses is not satis- 
factory at this time, so far as I have 
been able to learn, the leading trust de- 
partments of the city are showing fairly 
satisfactory operating results consider- 
ing the times. 


So far, I have referred only to Chi- 
cago. Outside of that city, not a great 


deal has been done heretofore in Illinois 
to put trust business on a definitely pay- 
ing basis. Some progress has been made, 
however, in several of the other large 
cities. This past year, arrangements 
have been made for the organization of 
a Trust Division of the Illinois Bankers 
Association, and it is anticipated that 
the necessary formal action to that end 
will be taken by that Association at its 
annual meeting next May. In the mean- 
time, the Committee on Trust Functions 
sponsored a meeting of the trust men of 
the State in Springfield. Much interest 
was shown in that meeting, and it is ex- 
pected that from now on trust men in 
the state will give active attention to 
putting trust business in the various 
sections on a paying basis. 





Effective Enforcement of State-wide Fee Schedules 


H. B. DRIVER 
Trust Officer, Old Colony Trust Company, Boston, Mass. 


N address is often likened to a wo- 
man’s dress—“long enough to cover 
the subject and brief enough to hold the 
attention.” Indeed, then, this Sympos- 
ium may well enough be termed a French 
Casino dress or a patchwork quilt affair. 
We are not subject to Statutory fees, 
and fees under court appointments are 
based on the old rule, a “reasonable com- 
pensation” yard stick. What is reason- 
able compensation and what is reason- 
able sufficient profit in trust business? 
Too often trust fees have no common 
origin and no common basis for compu- 
tation. Some say 50% profit would be 
proper to all concerned. 

Profits can only be arrived at when 
costs are determined. Here we are con- 
fronted with a wide difference of opinion 
as to what should or should not be 
charged to operating or overhead, and 
each bank must work out its own prob- 
lem. Nevertheless, my conclusion is 
that Boston banks as a rule are “on a 
paying basis.” 

In Boston we have to contend with the 
long established custom of the ’Indivi- 
dual Trustee”—looked upon as the “Pro- 


fessional Trustee’”—who in very many 
instances is an attorney and can supple- 
ment trustee fees with legal fees; and 
the “Individual Trustee” is not crying 
for relief nor asking for increased fees 
from the Courts or Legislature. Corpo- 
rate Fiduciaries must seek means to con- 
tinue to render proper service to cus- 
tomers and not increase fees on dimin- 
ishing income. I don’t think it is so 
much a question of increasing fees as it 
is a question of increasing earnings. You 
may say, are they not the same? Yes 
and no. 

We have a schedule of fees, but each 
bank has many, far too many accounts 
not paying for services rendered, and 
these accounts are not pulling their 
weight in the Trust Department boat. 
Therefore, to increase earnings, definite 
effort is being made to weed out business 
that is clearly unprofitable, by confer- 
ence with parties in interest and by dem- 
onstrating to their satisfaction that 
existing compensation is entirely inade- 
quate under present day standards and 
problems. Most carefully is each piece 
of new business analyzed as to duties 
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and services expected, at standard fees; 
and more and more the banks are reluc- 
tant to take new business, if an analysis 
proves it will be far from profitable. 

Very nearly all the banks are insti- 
tuting a survey and cost analysis, and ex- 
penses are reduced by studying closely 
the amount expended in advertising or 
soliciting new business. More and more 
the banks are making use of various me- 
chanical labor and time-saving devices. 
An extra charge for tax work can fre- 
quently be made. In many instances a 
review of custodian accounts, super- 
vised or not, (particularly accounts with 
corporations, institutions, or associa- 
tions) after a conference with the offi- 
cials, with proper explanation of the in- 
creased service rendered, has made it 
possible to receive substantial increase 
over a clearly demonstrated inadequate 
fee. 


Police Power to Avoid Inter-City 
Competition 

We very generally adhere to a mini- 
mum fee basis on all new business, and 
so we are attempting to increase earn- 
ings by subjecting every account to the 
proper standard fee test. 

We have drafted and submitted to the 
Clearing House for approval a Schedule 
of Fees with supervisory powers for 
Agency and Corporate business. If this 
Schedule is adopted we expect it will be 


State-wide. Our local Corporate Fidu- 
ciaries Association has no police power 
to enforce a Schedule of Fees; we think, 
however, the Clearing House can do so. 
Fees fixed by the Probate Court, or fixed 
by long-time general custom or practice, 
cannot be changed by any Code for in- 
creasing fees, and can and must be ad- 
hered to only by a so-called gentleman’s 
agreement. 

Inter-city competition has been in the 
past and may continue to be in the fu- 
ture one of our difficulties in establishing 
a reasonable Fee Code in Corporate or 
Agency Custodian accounts. Among 
ourselves the practice of cutting rates is 
fast disappearing. I wish I could say 
this as to inter-city competition. May Il 
offer the suggestion that all adopt Fee 
Schedules approved by the Clearing 
House, and then we could expect the va- 
rious Clearing Houses to enforce strict 
compliance with Codes on Fees. 


Proposed Fiduciaries Act 
Amendment 


A bill enabling trustees to invest funds 
up to $500 in savings bank deposits has 
been recommended to the Pennsylvania 
legislature by Luther A. Harr, Secretary of 
Banking. This amendment to the Fiduciar- 
ies Act is part of the Administration’s 
eight-point banking program which was 
outlined to chairmen of Assembly commit- 
tees by Dr. Harr. 





Statutory Amendment and Value-of-Service Standard 


H. DOUGLAS DAVIS 
Vice President, The Plainfield Trust Company, Plainfield, N. J. 


N the evolution of the corporate fidu- 

ciary, service was stressed to the 
highest degree and all banks strove to 
make that service as comprehensive and 
far reaching as possible, regardless of 
expense and often of remuneration. Now 
we are in the position of the small boy 
who said to his father, “Pop, teacher 
says we are here to help others.” “She’s 
right, son, of course we are.” “Well, 
then, Pop, what are the others here for?” 
Are we not wondering whether the 
others are here to pay us a reasonable 
fee for services rendered? 


Action for Statutory Fee Amendment 


The New Jersey Bankers Association 
has sponsored a bill to be introduced in 
our State Legislature which, if enacted, 
will increase the maximum commissions 
the courts may allow to executors, ad- 
ministrators, guardians and trustees of 
estates under $50,000. Our statute en- 
acted in 1898 provides that commissions 
shall not exceed 7% on the first $1,000; 
4% on the next $4,000; 3% on the next 
$5,000, and 2% on the balance up to 
$50,000. The amendment would allow 
5% on the first $10,000; 4% on the next 
$10,000 and 3% on the excess of $20,- 
000 but not exceeding $50,000. We have 
prepared briefs outlining the difficulties 
of administration of many small estates 
and we have secured, from prominent 
lawyers, letters expressing approval of 
this bill. On estates exceeding $50,000 
our courts may allow commissions up to 
5% of all sums coming into the hands 
of the fiduciary. 

We are suggesting that the banks keep 
records that will enable them to present 
to the courts a history of the adminis- 
tration that will convince the judge of 
the justice of the fee requested. A few 
New Jersey institutions have made cost 
analyses in order to prove the actual 
cost of administering any given trust or 
estate and they report that such figures 


have enabled them to secure higher fees 
than would otherwise have been granted. 
It may be that similar analyses made on 
the same basis in many banks would pro- 
vide average costs that could be used to 
advantage. 

In the matter of fees that are not reg- 
ulated by statute, the New Jersey banks 
are like the ham in a sandwich. They 
can get no more butter than is spread 
on the bread on each side. New York in 
the north and Philadelphia in the south 
influence the charges for living trusts 
and custodian accounts. 


Survey of Charges Made 


Last year the Committee on Trust 
Matters of the New Jersey Bankers As- 
sociation prepared and mailed to each 
member a Schedule of Fees to be con- 
sidered a minimum in New Jersey. The 
Committee has recently completed a sur- 
vey of fees charged by banks through- 
out the State and is now preparing a re- 
port to be sent to all members. This will 
emphasize the importance of charging no 
less than the fees outlined in our Sched- 
ule and will urge that the charge be based 
on the work and responsibilty involved 
in each case. It will discourage free 
service, rate cutting and any lowering of 
the quality of service. The Committee 
will suggest that the banks in a competi- 
tive area adopt their own schedules and 
make their own rules. 

Some banks have attempted to increase 
fees on existing business while others do 
not approve such action. All report the 
exercise of great care in accepting new 
accounts. . If they had only been as care- 
ful in the past! In Camden the banks 
appear to have made real progress for 
they have adopted a schedule of fees for 
living trusts which calls for 5% on the 
principal of trusts of $50,000 and under, 
working gradually down to 2% on 
amounts over $1,000,000. I believe these 
charges follow closely those in effect in 
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Philadelphia. North Jersey banks would 
like to follow their example but fear that 
such action would drive our best accounts 
to New York where both income and 
principal rates are only 2%% and less 
on all amounts over $2,000. We main- 
tain that there is very little if any profit 
in a 2%% fee based on 3% income. 


Value of Service Standard 


The importance of this question to 
New Jersey banks is emphasized by 
rumors that our Commissioner of Bank- 
ing has required certain banks to give 
up the trust department and take no 
more trust business. 

We may as well admit that the custom 
of basing a charge solely on the dollar 
value of the securities constituting the 
trust fund never was and cannot be a 
sound practice. The value of the corpus 
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is some measure of the responsibility, to 
be sure, but it is not necessarily an in- 
dication of the labor required in the ad- 
ministration. There should be other 
charges according to the types of prop- 
erty and activity. 

This question of fees—how much shall 
we charge ?—is closely related to another 
—how much is the service worth? The 
bank is entitled to reasonable compensa- 
tion, but let us not forget that the cus- 
tomer is also entitled to get his money’s 
worth, and all trust service is not the 
same. In New Jersey we aim: 

First—to sell our trust services, not 
on the basis of price but rather on the 
basis of quality. 

Second—to charge a fee consistent 
with the service rendered. 

Third—to make that service worth the 
fee. 


Compensation as Depositaries in Reorganizations 


E. W. BERRY 
Assistant Trust Officer, Manufacturers Trust Company, New York City 


OMPENSATION received by depos- 

itaries in connection with reorgani- 
zation work is particularly important to 
New York institutions at this time and 
is of interest to all banks doing a fidu- 
ciary business of this character. 


The more or less recent decisions of 
the local Federal Courts might seriously 
affect decisions rendered by the Courts 
of other Federal Districts owing to the 
wide publicity given to the decision 
handed down in the Paramount case by 
Judge Coxe. In this case the applica- 
tion for fees represented the standard 
rates as recommended by the Corporate 
Fiduciaries Association. These are the 
same rates as those of the A. B. A. and 
were also set forth in the N. R. A. code, 
which was never put into effect. 


A Basis for Judicial Allowance 


In the Paramount case, the rates al- 
lowed were approximately one-half the 
amount applied for. Naturally this pre- 
sented a real problem to all corporate 


fiduciaries, as the necessity for maintain- 
ing experienced personnel and many 
other pertinent facts surrounding reor- 
ganization details, create such a large 
overhead that any reduction in the rates 
now considered standard would not al- 
low for a reasonable margin of profit 
commensurate with the responsibility as- 
sumed and general services rendered. 

For the purpose of bringing to the at- 
tention of the respective Courts the many 
ramifications involved, a memorandum 
was prepared by this Association and 
submitted to the United States District 
Court for the Southern District of New 
York. This memorandum is in the form 
of a discussion of the services rendered 
by fiduciary institutions as depositaries 
in connection with reorganizations. It 
not only covers the ground work but in- 
corporates the standardized fees togeth- 
er with cost accountings set forth by 
two of the larger institutions. These ac- 
countings were passed upon as to prin- 
ciples adopted by a recognized firm of ac- 
countants. 
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A wide interest has been taken in this 
paper both by the judiciary and by trust 
officials and some late decisions have 
been given which include a reference to 
this memorandum and are in favor of 
the standardized rates set forth. 

One of the major criticisms expressed 
from the bench is that most applications 
for fees fail to disclose enough informa- 
tion to allow for an intelligent appraisal 
by the Court of the work done. 


Court’s Requirement of Factual Proof 


Quoting in part from Compensation 
Memorandum No. 11 dated June 30, 1936, 
Hon. Francis G. Caffey, U. S. District 
Court, Southern District of New York, 
in matter of Republic Gas Corporation, 
Debtor— 


“In passing on applications of depos- 
itaries the chief difficulty in this case, 
as well as in most similar cases in which 
I have sat, has been paucity or incom- 
pleteness of the evidence submitted. Fre- 
quently the evidence adduced has been 
little, if any, more than the expression 
by the depositaries of their opinions as 
to the value of items listed in their 
bills. *** 

“As I see it, under the provisions of 
Section 77B of the Bankruptcy Act the 
court cannot evade the responsibility of 
itself determining the value of the ser- 
vices of a depositary, precisely as it de- 
termines the value of the services of 
everybody else who asks payment out of 
a trust estate. 

“In subdivision (c) (9) “depositaries” 
are specifically mentioned. It is clear 
that the word includes depositaries em- 
ployed by committees. The authority 
conferred on the court by the subdivision 
is to “allow a reasonable compensation”. 
Obviously, as I feel, this language limits 
the power to be exercised. If so, then 
there is an inescapable duty to ascertain 
what is the value to the trust estate of 
the services rendered. This is true be- 
cause payment is to be made out of the 
estate. Whatever may be the measure 
of the rights as between a depositary and 
a committee which engaged it, and what- 
ever may heretofore have been the gov- 
erning law under the doctrine of the 
Habirshaw case (296 Fed. 875) or any 
other court decision, the statute has now 
prescribed a guide. Because the require- 
ments of the guide must be met, much 


of the argument advanced in behalf of 
depositaries seems to me to be without 
force. *** 

“As I have heretofore called to the at- 
tention of counsel, it is settled by The 
Conquerer, 166 U. S. 110) that opinion 
evidence of facts which will enable the 
trier, whether a court or a jury, to reach 
its own conclusion. So also, as I have 
several times remarked during the course 
of the present case, neither the usual 
scale of a bank or trust company nor the 
scale agreed on by banks and trust com- 
panies familiar with the duties of de- 
positaries is binding on the court or, 
without fact proof to sustain it, is 
acceptable to the court, In re Paramount 
Publix Corporation, (12 Fed. Supp. 823, 
832). Again, practices of the past, — 
practices which have now been cast into 
the area of judicial scrutiny in accord 
with a definitely stated test,—cannot be 
accorded any great weight. Much less 
can judicial notice be taken of them. I 
think, under the statute, therefore, that 
there must be proof and that only on 
proof can the court act. 

“In compliance with my promise at the 
April 10, 1936, hearing in the case at 
bar, I have examined a brief submitted 
on behalf of the association of fiduciar- 
ies. I respect the earnestness of the 
views there expressed. I feel, however, 
first, that the argument overlooks the 
change in the ruling law to which I have 
referred and, secondly, that in effect re- 
quest is made that in determining value 
the court accept assertions as a substi- 
tute for proof. The good faith of the 
assertions is not in the slightest im- 
pugned. Nevertheless, as I see it, ac- 
quiescence in them, when unsubstantiat- 
ed by proof, would be tantamount to an 
abdication by the court of the function 
imposed on it by statute and indeed to 
a transfer of that function to the liti- 
gant. 

“As I construe the statement of the 
fiduciaries’ association, in substance it 
says that long years of experience have 
taught that a scale made up almost ex- 
clusively on a per piece of paper basis 
is fair and in fact affords the best, and 
perhaps the only, formula adapted to 
practical use. 


Schedule to Accompany Application 


“As already indicated, no court judi- 
cially knows what the experience of de- 
positaries has heretofore been. Each 
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court, therefore, called on to consider 
such experience must be informed of it 
by evidence. So also, from the stand- 
point of those whose money is to be 
employed in meeting the bills of depos- 
itaries, unless it demand that a showing 
be made by testimony, the court would 
deprive the beneficiaries of a chance to 
question what, in the absence of testi- 
mony, is a mere contention. 

“Furthermore, the fiduciaries’ state- 
ment reveals,—what of course must be 
true,—that there are wide variances both 
in the quantity and in the kind of ser- 
vices rendered in different cases. On 
that account, standing alone, confessedly 
there are at least two elements calling 
for proof. The scale cannot be equitably 
used without such proof. 

“However well trained may be its staff, 
I assume from the statement that em- 
ployment of the scale would be both 
convenient and advantageous to the 
depositary. Nevertheless, it seems to me 
it must be conceded that—from the most 
part at least—the scale is a mechanical 
device. Before I should feel willing to 
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adopt it, its merits must be established 
by proof. In any future case I shall 
gladly listen to such proof with an open 
mind.” 


These expressions are undoubtedly 
well founded, and to eliminate the objec- 
tions raised insofar as possible and in 
all fairness to those who are charged 
with making a decision, it is reeommend- 
ed that a schedule should accompany all 
applications for fees showing in detail a 
complete set-up of every step taken dur- 
ing the period of reorganization. If this 
procedure is followed it will, in addition 
to being very helpful to the Court, pos- 
sibly take the place of a great deal of 
testimony. 


I make this presentation as a repre- 
sentative of the Corporate Fiduciaries 
Association of New York City, and I 
trust the points covered will be of inter- 
est to similar out-of-town organizations 
as well as to all banks doing a corporate 
fiduciary business. 








Adoption of Trust Fees Based on Principal 


P. B. KORZILIUS 
Trust Officer, First National Bank & Trust Company, Racine, Wis. 


HE Corporate Fiduciaries Associa- 

tion of Wisconsin has been actively 
interested in putting trust business on a 
paying basis. Several unsuccessful at- 
tempts have been made to increase pro- 
bate fees as fixed by the statutes. The 
present rate has been in effect for over 
thirty years. This fee is based upon a 
percentage of 5% on the first $1000 of 
personal property or proceeds from sale 
of real estate, plus 1% on the remainder. 
An additional amount is allowed in es- 
tates where the executor or administra- 
tor encounters unusual difficulty or per- 
forms extraordinary services. 

Those opposed to a change feel that 
the percentages are adequate in estates 
that consist principally of cash or of se- 
curities having a high market or inven- 
tory value, and that in estates having se- 
curities of a low inventory value and re- 
quiring considerable amount of effort to 


liquidate, the court can approve the pay- 
ment of additional fees. 


Guardianships or Testamentary Trust Fees 


No definite percentage is allowed 
guardians and testamentary trustees, as 
the Court is permitted to order the pay- 
ment of reasonable compensation. The 
standard rate, until the past few years, 
has been 5% of income. A number of 
fiduciaries have changed the method of 
computation from an income basis to a 
principal basis. This was done by our 
bank in 1934 in both Court and private 
accounts, as we found that the time re- 
quired to service the accounts had more 
than doubled during the years following 
1929, whereas the income had diminished 
as default’s occurred, a lower rate of in- 
terest was being received on investments 
and insurance costs have increased. We 
also found that a greater amount of time 
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was required in the selection of new in- 
vestments. 

Our experience resulting from this in- 
crease is that we have lost only a few 
accounts by reason of this change, and 
of this amount, the majority were of a 
small and unprofitable nature. 


A Fee Schedule Committee was ap- 
pointed by the Corporate Fiduciaries As- 
sociation in the fall of 1935, to investi- 
gate the possibility of increasing charges. 
This Committee spent a considerable 
amount of time determining the fees be- 
ing charged in various sections of the 
United States. In its report to the As- 
sociation, the Committee unanimously 
recommended that a charge based upon 
a percentage of principal be made for 
trusts under agreement and will, and as 
a result of this recommendation, the fol- 
lowing schedule, with minimum fee of 
$50., was adopted: 


Fees of Trustee Under Agreement: 

% of 1% of principal up to $100,000. 
of par or market value, optional with 
fiduciary. 

% of 1% of principal on amounts over 
$100,000. of par or market value, option- 
al with fiduciary. 


Opening and closing fees up to each 
Fiduciary. 
Fees of Trustee Under Will: 


% of 1% of principal up to $100,000. 
appraised value. 


% of 1% of principal on amounts over 
$100,000. appraised value. 


The Committee also recommended that 
the members secure the approval of their 
individual probate judges, to the change. 
The Association will continue in its ef- 
forts to secure adequate compensation so 
that corporate fiduciaries in Wisconsin 
can render prompt and efficient service 
to their clients. 


Research in Costs 


A wonderful opportunity for increasing 
bank income and profit exists in trust de- 
partments, but it is necessary that facts 
be developed upon which fees and policies 
are to be based, stated John J. Driscoll, Jr., 
of Driscoll, Millet & Co., Philadelphia, ad- 
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dressing the Regional Conference of the 
American Bankers Association in Pitts- 
burgh. The loss, at which eleven out of 
twelve trust departments in his firm’s files 
are operating is attributed by Mr. Driscoll 
to two factors: 


1. Fees allowed by law are based on 
dollars handled, and work done and risk 
taken frequently bear no relation to dollars 
handled. 


2. Fees fixed by agreement are all too 
frequently determined without any knowl- 
edge of what it will cost to render the de- 
sired service and, in many cases, will re- 
sult in a loss to the department. 


Service charges should, in the last analy- 
sis, have a direct relationship to the costs 
of doing business, plus a reasonable pro- 
fit, declared Benjamin E. Young, vice pres- 
ident, National Bank of Detroit, in his ad- 
dress before the Conference. Likewise, bank 
buildings and equipment should bear a 
proper proportion to the size of the bus- 
iness, and other expenditures. On the other 
hand, Mr. Young asserted that employees’ 
wages should be given due consideration for 
a loyal, enthusiastic personnel is the very 
best advertising an institution can buy. 


Trust Research Week in 
St. Louis 


An outline as to the extent of Mr. Gilbert 
T. Stephenson’s enterprise as director of 
trust research, American Institute of Bank- 
ing, is shown in his recent visit to St. Louis. 

He spoke at a dinner of the Corporate 
Fiduciaries Association, to the members of 
the third year classes of both law schools, 
to all the students taking courses at the 
American Institute of Banking, at a dinner 
with commercial bankers and members of 
Trust Estates Committees of St. Louis and 
vicinity, before the Life Underwriters, and 
at the luncheon of the Chamber of Com- 
merce Members’ Assembly. In his spare 
time he has individual conferences with the 
presidents and trust officers of all institu- 
tions that have trust departments. The 
talks which he will give before these various 
groups and the newspaper reports of his 
meetings will do much to enlighten the pub- 
lic regarding trust service, and to remove 
any misconceptions regarding it. The cum- 
ulative effect of ten or twelve such visits 
which he is to make to other leading cities 
in the United States will be very great. 
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Present Trends in Taxation of Estates 
Need for Coordinated Program of Revision 


CHARLES H. MYLANDER 


Chairman, Committee on Taxation, American Bankers Association and 
Vice President, Huntington National Bank, Columbus, Ohio 


HAT the “present trends in the tax- 

ation of estates” is upward, certain- 
ly has been true over the last few years. 
It has been true because there has come 
into the theory of taxation, particularly 
federal taxation, a brand new idea, 
namely, that the device of taxation can 
be used to force upon what perhaps may 
be an unwilling group of taxpayers cer- 
tain social changes and social ideas that 
perhaps could not be accomplished other- 
wise. 

I believe—speaking personally and 
not as a member of the Association’s of- 
ficial family—that the best measure of 
a man’s ability to pay taxes is the 
amount of income which he receives dur- 
ing any given year, and that a govern- 
ment which protects an individual in the 
operation of his business or of his pro- 
fession has a right to take from that in- 
dividual’s estate at his death some sum 
as partial recompense, at least, for the 
protection which it has offered. 


Social Theories and Possible Revisions 


But I do not believe that the power to 
tax should be used by government, be it 
state or national, to enforce upon the 
citizens any social ideas with which those 
citizens have not expressed their accord. 

Therefore, when I say that the trend 
of taxation of estates in recent years has 
been upward, that trend has not been 
because of a desire for more revenue, 
although that has been present also, but 
to forward certain theories of govern- 
ment. 

I believe the end of this trend in tax 
theory has come, and that its end has 
been brought about by the very things 
which have been done. I recently chat- 
ted with a gentleman in Washington who 
told me that he, having access to income 
and estate tax returns, had been making 


some studies for his own amusement. He 
was able to show very definitely from 
these returns that large income tax-pay- 
ers, for example, give away just 14.9% 
of their income to charity. They don’t 
go higher than that because of the 15% 
limitation. 

He also said that men of large busi- 
ness affairs, who in 1917 and 1918 were 
getting almost all of their incomes from 
dividends, today are getting at least a 
third of their incomes from so-called tax 
exempt securities. 

These studies, he said, confirmed his 
definite belief that men of wealth would 
pay surtaxes up to 50%, but when they 
got beyond the 50% bracket, they began 
searching around for devices which 
would reduce their taxable income or get 
it out of their own returns. 

I believe these ideas are beginning to 
percolate a little bit, and perhaps we 
may look, not immediately but certainly 
in the not-too-distant future, for some 
revision downward of the higher brack- 
ets of both our estate and our income 
tax laws. Along with this trend, I be- 
lieve we certainly shall see a revision 
downward of the exemptions. 

Perhaps we in the trust business have 
been a little to blame for some of the 
changes which have been made in our 
tax structure. A few years ago, too 
many of us sold trust business on the 
basis that it would help the maker of the 
trust escape death duties and to reduce 
income taxes. To accomplish this many 
of us were “to smart” in the devices 
which we worked out in the creation of 
multiple trusts, holding companies and 
other forms for the avoidance of income 
and estate taxes. 

Possibly some of the things which 
have been done to tighten up the admin- 
istration of the income tax laws, of 
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which we now seriously complain, are 
very largely our own fault. 


Coordination through Taxation Committee 


Some three or four years ago bankers 
did not have a great deal of influence in 
Washington. You will recall, also, that 
with the coming into the presidency of 
the American Bankers Association of 
Mr. Frank Law of Texas, a change was 
made in the approach of the American 
Bankers Association. Officers of the As- 
sociation began to contact the responsi- 
ble executive heads of the departments 
in an effort to enlist the executive branch 
of the Government in trying to stem the 
tide of radical legislation. 

We are attempting this year to set up 
a similar liaison with the men at the 
head of the tax machinery in Washing- 
ton. We are attempting to present to 
the responsible heads, both in the Treas- 
ury and in the Bureau, some of the prac- 
tical things which we as tax men 
throughout the country are running into. 
To make this effective, it must be done 
through certain well defined and well reg- 
ulated channels. 


Tom Smith told me that while he was 
in the Treasury Department he had a 
visit from twelve different bankers in a 
single week who talked to him about a 
piece of banking legislation that was 
then proposed, and that twelve different 
views were laid down before him. Such 
a situation just means that you cannot 
get any place. If those twelve men had 
got together, done their fighting among 
themselves, and then had presented one 
single idea, how much better and how 
much greater the influence or the effect 
would have been. 

In order to bring together these prac- 
tical tax problems, President Smith ap- 
pointed a so-called Taxation Advisory 
Committee composed of five men whose 
names you will recognize: Anthony G. 
Quaremba of the City Bank Farmers 
Trust Company; M. R. Dickey of the 
Cleveland Trust Company; Lee P. Miller 
of Fidelity and Columbia Trust Company 
of Louisville; Forrest N. Williams of the 
First National Bank of Chicago and J. 
Bryan Gross of the St. Louis Union 
Trust Company. 


each recurring year.” 
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Assembling Data for Modernizing Procedure 


Those five men and I have been work- 
ing with the legal staff of the Associa- 
tion since early November in sifting out 
the things of which trust men are com- 
plaining in the administration of the tax 
laws. We have made representations to 
the Bureau of Internal Revenue on some 
eight or ten matters where we believe 
that the technicalities and the inequit- 
able administration of both income and 
estate taxes can be simplified and made 
easier both for the tax men and for the 
taxpayer. We have had the most cor- 
dial sort of reception from the top men 
in the Bureau and in the Treasury. 

If you have something in the way of 
an administrative tax problem, or if you 
think that some particular parts of the 
estate or income or excise tax laws are 
unjust and inequitable not as a matter 
of rate, but as to administration and 
operation, you contact the Legal Depart- 
ment of the Association, or any of those 
five men, so that we can sift them 
through and get them to the proper men 
who are engaged in the administration 
of those laws. 

Finally, let me say that I believe the 
use of trusts as a means to reduce and 
to avoid taxes is just in its infancy. Il 
commend to you all the article by Ros- 
well Magill, who has just recently been 
named Under-secretary of the Treasury, 
which appears in the January 1937 issue 
of Trust Companies. Dr. Magill points 
out in that article very definitely that the 
present effect of the federal income and 
estate tax laws is definitely to cause more 
inter vivos gifts, and not only inter vivos 
gifts but more gifts in trust. 

If we as trust men and as tax men 
can benefit by that sort of thing and can 
in addition work out a simpler, less tech- 
nical, more certain administration of the 
tax laws, we will have no complaint to 
make. 


“It may be possible and legal to confiscate 
under the power to tax but it can be done 


but once. Thereafter there is no more 
revenue from that source. The supply is 
exhausted by the first tax. That would 
seem to be a poor policy for a government 
that will need a new supply of money for 


—Calvin Coolidge 





Outline of Trust Business Problems 
Open Forum Presentation 


Led by GILBERT T. STEPHENSON 
Director of Trust Research, Graduate School of Banking, A. I. B. 


The following questions represent the views of 20 leading trust execu- 
tives and members of Trust Division Committees in 17 States, as shown 
by replies to Mr. Stephenson’s inquiry as to the most important or press- 
ing matters currently affecting trust business.—Editor’s Note. 


Compensation for Trust Service 


1. How to put trust business on a 
profitable basis without reducing the 
quality of service. 

2. How to reduce the cost of trust ad- 
ministration. 

3. How to maintain proper balance 
between adequate service and cost of 
operation. 

4. How to keep trust business on a 
paying basis, once it has been placed 
there. 

5. How to apportion the fee between 
principal and income so as to do justice 
to both principal-beneficiaries and in- 
come-beneficiaries. 

6. How to minimize or eliminate free 
service for customers in regard to in- 
come tax and other tax returns. 

7. How to secure the 100% coopera- 
tion of the banks and trust companies of 
any community to maintain fair sched- 
ules of fees. 

8. How to overcome the present ten- 
dency of the courts to cut, to a degree 
which at times leaves barely enough to 
cover expenses, allowances to trustees in 
foreclosure and 77-B proceedings. 

9. How to keep non-resident trust in- 
stitutions from disregarding and under- 
cutting local fee schedules when taking 
on business in other states. 

10. How to reduce the burden and 
consequent cost of reports in connection 
with trusts to both Federal and State 
authorities. 


Investment of Trust Funds 


11. How to produce satisfactory in- 
come without jeopardizing the principal. 


12. What policy to adopt with respect 
to the investment of trust funds in com- 
mon stocks. 

13. What is the best method of com- 
piling information for trust investment 
reviews and for recording action taken. 

14. How small trusts can be accepted 
and handled without loss. 

15. How proper diversification can be 
obtained in small trusts. 


Common Trust Funds 


16. How they can be developed on a 
practical scale for small trusts. 

17. How they can be launched and 
steered through their formative years. 

18. What is their place in meeting 
the social obligation of trust institutions 
with respect to small estates. 

19. How they may overcome the in- 
vestment difficulties with small trusts 
and at the same time inspire public con- 
fidence. 


Education of Employees, Officials and the 
Public 


20. What is the surest means of se- 
curing a trained trust personnel. 

21. How the training and consequent- 
ly the salary question of the young per- 
sonnel can best be met. 

22. How to give bankers a thorough 
understanding of the fundamental prin- 
ciples and problems of trust business. 

23. How to eliminate unfamiliarity 
of commercial bankers with trust busi- 
ness which, in certain quarters, may re- 
sult in subordination of the interest of 
the trust business of an institution to the 
banking business of an institution. 
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Cupital $3,890,000 


TRUST COMPANIES 


Surplus $4,584,700 


| IS our hope that our fellow bank and trust men 


who read ““Trust CompaNIEs” monthly, for cur- 
rent information and guidance in fiduciary work, will 
consider this a reminder that we welcome oppor- 
tunities to be helpful to them whenever they need 
cooperation in this section of the country. 


STATE STREET TRUST COMPANY 


Boston, Massachusetts 


MEMBER FEDERAL RESERVE SYSTEM 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


24. How to improve the relations be- 
tween trust institutions and the general 
public. 

25. How to secure and hold the good- 
will of people of small estates. 

26. How to educate the public both 
with respect to present business and to 
the development of new and profitable 
trust service. 

27. How to educate the public as to 
the economic problems involved in trust 
business. 

28. How trust institutions may pro- 
tect their business against the effects of 
present political trends. 

29. How to supply the factual, statis- 
tical knowledge of trust business. 





Taxation and other Problems 


30. How to simplify the tax laws and 
regulations relating to estates and trusts. 

31. How to prevent the moving of 
capital from one state to another through 
trusts created primarily for tax saving 
purposes. 

32. What policy to adopt with re- 
spect to the suggested dissociation of 
banking and trust business. 

33. Real Property Management. 

34. Corporate Trust Work. 

35. How to deal with the encroach- 
ment of investment counsel service in the 
field of trust services and the reduction 
of trust institutions to the position of 
mere agencies for the safekeeping of se- 
curities. 


Announcement 
On Open Forum section will be introduced as a regular feature of Trust 


Companies Magazine, beginning with the next (March) issue. 


The purpose of 





these pages will be to carry brief comments, suggestions and inquiries on mat- 
ters of current interest to fiduciaries, and our readers are urged to use the 
columns for expression of their opinions and exchange of ideas or information. 
Many trust men, attorneys and life underwriters have expressed the desire for 
such a continuous forum, and we are glad to open our pages to your correspon- 
dence, which will be held anonymous, if necessary. 

Mr. Stephenson has outlined above some of the major subjects of general 
concern. We will welcome advice as to further possible additions to the list, 
and especially suggestions on how such problems may be solved or approached. 
Comments on points raised by articles appearing in the magazine will also be 
most helpful. With your cooperation such a national fiduciary clearing house 
can become invaluable as a forum for frank discussion and pooling of the factual 


resources of the trust fraternity. 


Trust Assets Increase Greater 
Than Banking 


Fiduciary Activities Show Continued Progress Over 5-Year Period 


From Annual Report of the Comptroller of the Currency 
For Year Ending June 30, 1936 


N volume of individual trust assets, 

number of accounts and gross earn- 
ings, trust departments of national banks 
showed remarkable gains in comparisons 
of statistics in the Comptroller’s annual 
report for the year ended June 30, 1936. 
While banking resources of banks au- 
thorized to exercise trust powers showed 
an increase of 14% for the five year pe- 
riod beginning as of June 30, 1931, indi- 
vidual trust assets of the same institu- 
tions recorded a gain of 82% and now 
total $9,564,651,286 for the 1,573 nation- 
al banks with active trust departments. 

Gross trust department earnings like- 
wise increased, from $26,688,000 for the 
year ended June 30, 1931, to $30,259,000 
in the year ended June 30, 1936, an in- 
crease almost similar to the gain of 14% 
which took place between 1935 and 1936. 
Living trusts increased 54% in number 
during the five years, from 45,484 to 
70,194 and Court trusts, 33%, from 46,- 
958 to 62,648. Corporate trusts gained 
from 10,545 to 16,997, or 61%. Indivi- 
dual trusts also showed a large increase 
in average size of account, from $56,706 
in 1931 to $72,000 in 1936. Insurance 
trusts under administration increased 
108% in number and 162% in assets, 
with the average account valued at $49,- 
356 against $39,112 five years ago, but 
insurance trust agreements not yet oper- 
ative registered a slight decline in num- 
ber of accounts and a substantial decline 
(from $735 million in 1931 to $654 mil- 
lion in 1936). 

The following is quoted from the 
Comptroller’s report covering the year 
ended October 31, 1936: 


Of the number authorized to exercise 
trust powers under the provisions of sec- 


tion 11 (k) of the Federal Reserve Act, 
1,573 banks had active trust departments 
and were administering 132,842 individual 
trusts with assets aggregating $9,564,651,286 
and in addition were administering 16,997 
corporate trusts and acting as trustees for 
outstanding note and bond issues amounting 
to $11,167,569,142. Compared with 1935 
these figures represent a net increase of 
3,327 or 2.27 percent in the number of trusts 
being administered; an increase of $313,- 
359,339 or 3.39 percent in the volume of 
individual trust assets under administra- 
tion; an increase of 196 or 1.17 percent in 
the number of corporate trusts and a de- 
crease of $437,575,884 or 3.77 percent in the 
volume of note and bond issues outstanding 
under which national banks had been named 
to act as trustees. 

Segregation of the number of fiduciary 
accounts in national banks reveal that 70,- 
194, or 46.85 percent, were those created 
under private or living trust agreements; 
62,648, or 41.81 percent, were trusts being 
administered under the jurisdiction of the 
courts, and the remaining 16,997, or 11.34 
percent, were trusteeships under corporate 
bond or note-issue indentures. Private 
trust assets comprised $7,741,956,366 or 
80.94 percent of the total assets under ad- 
ministration, while the remaining $1,822,- 
694,920, or 19.06 percent, belonged to court 
trusts. 


An analysis of the $8,094,291,248 of in- 
vested trust funds belonging to the private 
and court trusts under administration re- 
vealed that 51.01 percent were in bonds; 
30.09 percent in stocks; 7.48 percent in real- 
estate mortgages; 7.22 percent in real es- 
tate; and 4.20 percent consisted of miscel- 
laneous assets. 

The substantial development of trust ac- 
tivities in national banks is further empha- 
sized by comparing the record in 1936 with 
that of 1926 which reflects an increase dur- 
ing the decade of 123,786, or 475.13 percent, 
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TRUST COMPANIES 


Fiduciary Activities of National Banks by Federal Reserve Districts 
as of June 30, 1931 and 1936. 


Banking 
Assets of 
ay Fiduciary 
District Empowered 


Assets of 
Individual Number of | Number of | Number of 


Trusts Living -Court Corporate 


Banks (In millions) Trusts Trusts Trusts 


(In millions) 


Boston 


% Increase 


fer TS 
1931 
% Increase 


Philadelphia 1,919. 
1,964. 
—2% 


Cleveland 1,744. 
1,578. 
% Increase 11% 


Richmond 1,041. 
899. 
16% 


Atlanta 1,162. 
887. 
31% 


4,176. 
1,593. 
162% 


Minneapolis 


Kansas City 


Dallas 


Note: No information is given as to how 


15,714 
9,009 
74% 


6,599 
6,341 
4% 


4,151 
3,100 
34% 


2,372 
1,770 
34% 


4,098.3 7,307 
541.1 6,607 
657% 11% 


98.0 2,074 
49.9 1,814 
14% 


3,796 
920 
313% 


1,577 
1,309 
20% 


574 
492 
17% 


6,292 
5,559 
13% 


much the increases or decreases are the result 


of conversions of state chartered institutions into the national system, or vice-versa. All dis- 
tricts show a slight decline for the period in the number of banks administering trust funds. 


in the number of trusts being administered; 
an increase of $8,642,322,609, or 937.01 per- 
cent, in the volume of individual trust as- 
sets under administration and an increase 
of $8,704,015,826, or 353.31 percent, in the 
volume of note and bond issues outstand- 


ing for which national banks were acting as 
trustees. 

That the growth in earnings from trust- 
department operations has kept pace with 
the increased volume of trusts which have 
been entrusted to the administration of the 
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SECURITY 
TRUST COMPANY 
OF ROCHESTER 


Rochester, N. Y. 


Funds Held by 
Trust Department 


Jan, Ist 
$34,400,000 
112,700,000 
121,356,000 
134,000,000 


During the past ten years we have dis- 
tributed to legatees and beneficiaries 
$65,000,000 


Member 
Federal Deposit Insurance Corporation 


banks in the national banking system is re- 
vealed by the fact that during the fiscal 
year ended June 30, 1936, gross earnings 
aggregating $30,259,000 were reported as 
against $26,479,600 in 1935, representing a 
gain of $3,780,000, or 14.28 percent over 
1935, and an increase of $22,004,000, or 
266.55 percent over 1926. 


Two hundred and eighty-eight national 
banks were acting as trustees under 1,154 
insurance trust agreements involving $56,- 
956,881 in proceeds from insurance policies, 
while 698 national banks had been named 
trustee under 17,049 insurance trust agree- 
ments not yet matured or operative, sup- 
ported by insurance policies with a face 
value aggregating $654,388,938. 


Three hundred and seventy-seven of the 
banks spent $230,485 during the year for 
trust advertising, 39 banks employed full- 
time trust solicitors and 68 banks utilized 
the services of part-time trust solicitors. 


Two hundred and forty-seven banks were 
acting as transfer agent for 2,309 accounts 
and 382 banks were acting as registrar of 
stocks and bonds for 4,365 accounts. 


Analysis of the new business placed on 
the books of the national banks between 
June 30, 1935, and June 30, 1936, developed 
that 281 banks were named trustees for 
1,226 bond and note issues aggregating 
$890,358,910; 852 banks were named to act 
as individual trustees under 8,012 agree- 
ments involving $317,090,906; 758 banks 
were named to act under 2,778 executor- 
ships involving $153,152,791; 584 banks 
were named as administrator under 1,517 
appointments involving $23,765,755; 561 
banks were named under 2,741 guardian- 
ships involving $11,089,686; 5 banks were 
named to act as assignee in 19 instances in- 
volving $720,940; 33 banks were named to 
act in 107 receiverships involving $1,356,- 
871; 184 banks were named to act as com- 
mittee of estates of lunatics in 365 cases 
involving $2,431,916, while 450 banks were 
named to act 6,377 times in miscellaneous 
fiduciary capacities other than those enum- 
erated above, involving $796,368,781. 


Ninety-one banks were named to act as 
registrar of stocks and bonds in 239 cases 
involving $196,083,139, while 66 banks were 
named to act as transfer agent in 382 in- 
stances involving $60,238,794. 


Competition for Mortgages 


Life insurance companies are steadily 
crowding savings banks and trust compan- 
ies out of the field of mortgage investments, 
as revealed by a report of the Mortgage 
Conference of New York on lending in 
Manhattan during 1936. The statistics 
show that more than two-thirds of the 
amount loaned on mortgages in Manhattan 
in 1936 were placed by insurance compan- 
ies, while trust companies had only 6% of 
the total and savings banks 9%. These 
figures are compared with 50%, 19% and 
14%, respectively, in 1935. The decrease in 
the last two is all the more significant when 
it is noted that the number of mortgages 
placed rose 50%, and the amount 123%, 
over the previous year. 


The tendency is marked by a peculiar 
inconsistency in rates of interest and per- 
iods offered by insurance companies, indi- 
cating existence of an effective competitive 
weapon in securing mortgages. The New 
York situation would seem to be capable of 
extension to other centers, especially in 
view of difficulties which the life insurance 
companies, as well as the trust institutions, 
are experiencing with the bond market. 





Preserving Association of Banking and Trust Business 
Distinguishing Between Functional Segregation and Dissociation 


GILBERT T. STEPHENSON 


Director of Trust Research, Graduate School of Banking, 
American Institute of Banking, A. B. A. 


Address before Regional Banking Conference, Pittsburgh, Pa., January 29, 1937 


F trust service, as a private enter- 

prise and not a state function, is to 
be made available to the American people 
generally, then the association between 
banking and trust business must be pre- 
served. 

At the outset we must distinguish be- 
tween separation and dissociation of 
banking and trust business. Unfortun- 
ately we have given and permitted others 
to give currency to the phrase, “separa- 
tion of banking and trust business,” as 
if it were a step to which bankers and 
trust men are opposed; whereas, they 
themselves are the chief proponents of 
separation. 


Defining the Real Issue 


What they mean by separation is the 
segregation and separate performance of 
banking and trust functions while both 
groups of functions are being performed 
by the same bank or trust company. In 
order to carry out this policy of separa- 
tion, banks and trust companies main- 
tain a trust department separate and 
apart from every other department. They 
place the trust department under the 
management and immediate supervision 
of a specially designated and qualified 
executive officer. They keep the books 
and records of the trust department sep- 
arate from the books and records of the 
other departments and of the company. 
In the conduct of their banking and other 
business they do not use trust funds 
awaiting investment or distribution un- 
less such funds are specially protected by 
the deposit of collateral or by statutory 
preference. 

They do not invest trust funds in the 
stock or obligations of, or property ac- 
quired from, the bank or its directors, 
officers, or employees, or their interests, 


or in stock or obligations of property ac- 
quired from affiliates of the bank. They 
do not sell or transfer trust assets to the 
bank, to its directors, officers, or employ- 
ees, or their interests, or to affiliates of 
the bank. They keep trust property 
separate from the property of the bank. 
They eschew every form of self-dealing. 
The complete separation of banking and 
trust business in this sense is required 
under governmental regulations and is 
the accepted policy of banks and trust 
companies.* So, if it were merely a ques- 
tion of separating or not separating 
banking and trust business that would 
be a dead issue, for everybody concerned 
—banker, trust man, government, and 
customer alike—is committed definitely 
to such separation. 

However, separation is not the issue— 
the issue is dissociation of banking and 
trust business. Shall the same corpora- 
tion be permitted to engage in both 
banking and trust business, although 
keeping the two businesses separate? 
Shall a bank be permitted to own or hold 
stock in a trust company, or vice versa? 
Shall interlocking directorates between 
banks and trust companies be permitted? 
Shall the stock of one or more banks and 
of one or more trust companies be owned 
by the same holding company or by the 
same group of individuals? In a word, 
shall banking and trust business be per- 
mitted to remain associated enterprises 
while each maintains its identity and 
renders its distinctive services? These 
are some of the questions involved in the 
issue of association between banking and 
trust business. 


*See Regulation F of the Board of Governors of 
the Federal Reserve System relative to the Trust 
powers of national banks and the Statement of 
Principles of Trust Institutions. 
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Requisites to Existence of Facilities 


There are two things that make it 
well-nigh impossible to carry on trust 
business as an independent enterprise 
except on a very limited scale. The first 
is the unavoidable waiting period be- 
tween the inception and the execution of 
the trust business. The settlement of 
estates and the administration of trusts 
under will and under life insurance trust 
agreements constitute the bulk of the 
personal trust business in the United 
States at the present time. Yet a will 
made today may not be executed or a life 
insurance trust created today may not be 
administered until 20 or 30 years hence. 
Meanwhile, the bank or trust company 
named executor or trustee can only wait 
and subsist, if it can subsist at all, upon 
other types of trust business—principal- 
ly upon living trusts, agencies, and cor- 
porate accounts. 

The second is that the compensation of 
the trustee per unit of property admin- 
istered is so low that the trust institu- 
tion cannot subsist alone except in the 
centers of wealth. The trustee’s com- 
pensation, exclusive of the future and in- 
determinate distribution fee, will not 
average more than 5 per cent of the in- 
come per year, and the income-yield will 
not average more than 4% per cent at the 
present time. At this rate, for adminis- 
tering a $100,000 trust the trustee will 
receive only $212.50 per year. The gen- 
eral rule is that, the larger the trust ac- 
counts, the less in proportion the cost of 
administration. According to one set of 
cost-analyses, the cost of administering 
trusts of $25,000 and under is four times 
that of administering trusts of $100,000 
and over. If the trust institution is to 
subsist as an independent enterprise, it 
must be located in a community where it 
will receive trust property in large vol- 
ume. 


The statement that trust business can- 
not subsist as an independent enterprise 
except in the centers of wealth is con- 
firmed by the results of an investigation 
made by the Trust Division of the Amer- 
ican Bankers Association. Nearly 95 
per cent of the 1,000 banks and trust 
companies answering. a questionnaire 
stated that their trust department earn- 
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ings were not sufficient to maintain an 
independent institution. The few reply- 
ing that they could carry on as an inde- 
pendent institution were mostly the 
larger institutions in the centers of popu- 
lation. For national banks the accuracy 
of these figures is strikingly confirmed 
by the report of the Comptroller of the 
Currency. 

If trust business were required to be 
dissociated from banking, trust service 
as a private enterprise would be restrict- 
ed to the centers of population and wealth 
of our country. Can we afford to let 
this come about? Do not the people of 
modest estates who live on the farms, in 
the villages, towns, and smaller cities 
and who constitute the bulk of our peo- 
ple really need trust service fully as much 
as and in many cases more than the peo- 
ple of large estates who live in our 
largest cities? More than that, are not 
our people of small estates in our sparse- 
ly populated areas entitled to a trust 
service comparable with that available to 
our people of large estates in our cities? 
Is it not up to us to provide it for them 
if it is economically possible to do so? 


Public Trustees 

I have referred to trust business as a 
private enterprise. It has been the com- 
mon experience of civilized man the 
world over that, as soon as he has got a 
taste of trust service and come to realize 
its benefits, he has demanded either that 
private enterprise offer trust service or 
that the state itself do so. This has 
been notably true in England, Australia, 
New Zealand and India of the common 
law countries and in Denmark and Nor- 
way of the European countries. In this 
country, we have the undeveloped rudi- 
ments of a state trust system. In near- 
ly half our states we have the county of- 
fice of public administrator. His func- 
tion is to take over and wind up the small 
estates of people who die without a will 
or without competent next of kin. It re- 
mains only to enlarge and elevate this 
office for us to have the state engaging 
in trust business. Whether that should 
come about I do not undertake to say; 
my only point is that, unless we make 
trust service as a private enterprise ac- 
cessible to our people generally, we may 
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expect the development of a state trust 
system, possibly out of the elevation and 
expansion of the present public admin- 
istrator’s office. A characteristic of a 
state trust system is that, :‘when it enters 
the trust field to settle and administer 
small estates, it usually remains to settle 
and administer large estates as well. 


Considerations in Choice of Bank Associate 


If it is true that outside the larger 
cities trust business cannot be developed 
as an independent enterprise, that the de- 
velopment of a state trust system is not 
desirable, and that if trust business is to 
be developed as a private enterprise, it 
must have an associate, the next ques- 
tion in order is this: Is banking the 
logical and desirable associate of trust 
business? 


Trust business and banking chose each 
other as associates about 1850, after 
trust business had associated for nearly 
30 years with other businesses—mort- 
gage-loan, title-guaranty, life insurance, 
fire insurance, annuity, even transporta- 
tion. During these 80-odd years since 
1850 banking and trust business have 
come to be accepted generally by them- 
selves and by the public as associates of 
each other. Is there any reason now for 
this association to be disturbed and for 
another association to be sought? 

On the contrary, there is every reason 
why the association between banking and 
trust business should be accepted as set- 
tled and should be encouraged and de- 
veloped. There is a bank within the 
reach of practically every person in the 
United States, whether he lives on a 
farm, in a village, or town, or in a city; 
and a bank is about the only financial in- 
stitution that is within the reach of 
everybody. Our people are used to go- 
ing to their banks for all sorts of ser- 
vices. The banker knows more about 
more of the affairs of the people than 
anybody else in the community does. The 
people not only deposit their funds and 
negotiate their loans with him, but they 
talk over with him their business affairs, 
their investments, their insurance, and 
even their personal affairs. In the towns 
and smaller cities and to some extent in 
the larger cities the banker still knows 


Every Trust Receives 
the Personal Attention 
of the Senior Executives 


FULTON TRUST 
COMPANY 


OF NEW YORK 


Urtrown OFFIcE 
1002 Madison Avenue 


Main OFFICE 
149 Broadway 


Member: Federal Reserve System and 
Federal Deposit Insurance Corporation 


personally and is the friend of the mem- 
bers of the family of his depositors and 
borrowers. Is it not the most natural 
thing in the world that the banker should 
carry on after his customer’s death, that 
the bank should wind up his estate, ad- 
minister his trusts, and advise his widow 
and children? The banks are in trust 
business in response to a popular demand. 


Proper Basis for Association 


If the banks should continue to render 
trust service in response to this popular 
demand, how can the association between 
banking and trust business best be pre- 
served, encouraged, and developed? It 
can be done, not by legislation, but by 
the free exercise of economic forces un- 
der strict governmental supervision. 


There are at least eight ways in which 
trust service may be made accessible to 
more and more people. In a very few 
cases—and these in the larger cities only 
—trust companies may be developed and 
trust business carried on successfully en- 
tirely dissociated from banking. . Apart 
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from these exceptional cases, all the other 
ways of expanding trust service involve 
association between banking and trust 
business. A bank may own or control a 
trust company. A trust company may 
own or control a bank. The banks of a 
community jointly may own or control a 
trust company. A bank or trust com- 
pany may establish a number of com- 
pletely manned and equipped trust de- 
partments. It may establish a large 
number of skeleton trust offices. A cen- 
trally located bank or trust company may 
make a working agreement with country 
banks in a small or sparsely populated 
community under which the central in- 
stitution will give trust administration 
including investment management while 
the local bank will give personal service 
and local-property management. 


Institute for Research Proposed 


Banking is on trial, and if the situation 
is to be met successfully, facts must be 
obtained upon which the program for the 
future must be based, declared Raymond 
N. Ball, president, New York State Bankers 
Association, and president, Lincoln-Alliance 
Bank & Trust Co., Rochester, N. Y., in his 
address before the Association. The next 
ten years will determine whether banking 
will be conducted by private interests or 
become a function of the national govern- 
ment. There is therefore, a great need for 
sound research in banking problems, stated 
Mr. Ball, and in defining “research”, he 
quoted from Prof. F. Cyril James’ definition 
which appears on the opposite page. 

To pursue this program of research, Mr. 
Ball recommended the founding of an In- 
stitute for Research in Banking in New 
York, a full-time organization, rather than 
entrusting it to committees occupied with 
their own day to day problems. Such an 
Institute would, he said, fully justify its 
cost in contirbuting materially to the al- 
leviation of the vexatious problems facing 
the fraternity and the betterment of the 
banking structure as a whole. 

The proposal was approved “in princi- 
ple” immediately after by the Council of 
Administration, governing body of the Asso- 
ciation, and the resolution recommending 
sponsoring the Institute was adopted by the 
meeting. The matter was then referred 
to the Committee on Activities for further 
development. 
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No one of these eight ways singly is 
the best for making trust service acces- 
sible to the American people. In fact, 
there is no best way. What is best in 
one community or at one time is not best 
in another community or at another time. 
Each one of them has been employed suc- 
cessfully in some community at some 
time. 

Our banks and trust companies must 
be left free of restrictive or directive leg- 
islation, but under strict governmental 
supervision, to develop their banking and 
trust business side by side and in such 
way as local conditions dictate, if trust 
service ever is to be made accessible to 
all our people who need trust service. 
Making trust service generally available 
and accessible to our people is the thing 
on which my heart is set. 


Investment Policies 


Those entrusted with other people’s 
money for investment must keep abreast 
with industrial and economic trends, en- 
deavor to understand business cycles as 
well as being competent to know, or know 
how to find out, whether a given bond is a 
“money-rate” bond, or a “recovery-type’ 
bond; whether it is a “money-good” bond 
or a “speculative” bond. These require- 
ments were enumerated by John J. Rowe, 
president, Fifth-Third Union Trust Co., 
Cincinnati, Ohio, before the Regional Con- 
ference of the American Bankers Associa- 
tion at Pittsburgh. 


In determining these policies an attempt 
should be made to “gauge approximately 
where we are in the immediate economic 
cycle, mainly looking at the long term fu- 
ture,” declared Mr. Rowe. At present, in- 
terest rates are slowly and steadily declin- 
ing, making it increasingly difficult to make 
money on capital alone. 


The final factor in shaping investment 
policies arises out of the fact that industry 
owes very little money, the large majority 
of interest bearing debt being on real es- 
tate, railroads and public utilities. Indus- 
trial long term debt was 8%% of the 1934 
total. The result is, Mr. Rowe stated, that 
we must face ownership of a large amount 
of investment securities, government and 
other bonds, to provide earning power to 
justify the management of banks to stock- 
holders. 





Research in the Trust Field 
Trust Men Should Lead Not Follow in Adapting Services 


JOHN REMINGTON 
Vice President, Lincoln-Alliance Bank & Trust Company, Rochester, N. Y. 
From address before Regional Banking Conference at Pittsburgh, Pa. 


O accurate estimate can be made of 

the number of billions of dollars of 
personal trust property being adminis- 
tered by corporate fiduciaries in the for- 
ty-eight states. But the growth of this 
business throughout the depression 
shows an increasing appreciation by the 
general public of the service which has 
been rendered in the conservation of 
wealth and in the solution of the prob- 
lems of those beneficiaries who must turn 
to some one more experienced than them- 
selves. 

The growth of this business during the 
coming decade will depend upon the qual- 
ity of the service which is rendered. And 
the quality will be determined to a large 
degree by the work which is performed 
by trust men in studying their particular 
field. This study is “research” and an 
awakening to the need for research in 
banking and trust fields is a hopeful sign. 

But we must be careful lest the en- 
thusiasm for an ideal spends its force in 
generalities and in plans which are ex- 
cellent but are never quite fulfilled. 


What is “research”? Professor F. Cy- 
ril James of the University of Pennsyl- 
vania recently offered this definition: 


“Research is nothing but the attempt 
to discover new ways of doing things 
when the old ones are no longer satis- 
factory. It requires of us that we 
shall be willing to appraise our tradi- 
tional methods and structures critically 
and to change them if they can be im- 
proved. It demands that we shall be 
persevering in our search for the best 
way of improving those methods and 
structures. And, by no means least, it 
demands that we be intellectually hon- 
est, not clinging to habits and ideas be- 
cause they have the comfortable feeling 
of a tradition long-enjoyed, nor jump- 
ing at new suggestions merely because 
they are novel.” 
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In referring to research in the trust 
field, acknowledgment should be made to 
the contribution of two men, neither of 
whom is a trust executive. 

In 1928 James G. Smith of Princeton 
University published his book “The De- 
velopment of Trust Companies in the 
United States.” In Part III over one 
hundred pages were devoted to a discus- 
sion of ‘Current Problems in Trust Com- 
pany Development.’ Part of the data 
which he used came from answers to a 
comprehensive questionnaire sent in 1925 
to 2500 trust companies and national 
banks. Many of the problems stated in 
1928 by Professor Smith have been pres- 
ent with us in the past ten years and to- 
day still require study and solution. 

In 1927 the Council of the American 
Law Institute requested Professor Aus- 
tin W. Scott of the Harvard Law School 
to prepare and present a “Restatement of 
the Law of Trusts.” He was aided in 
his work by five practicing attorneys who 
specialized in the trust field, eight pro- 
fessors or instructors in leading law 
schools and one Federal Court judge. 

This restatement was completed in 
1935 after eight years of intensive work 
by experts. It is a splendid example of 
research in the legal field including a 
thorough study of existing statutes and 
decisions in many states affecting estates 
and trusts. After taking into consid- 
eration the growing complication of 
economic and other conditions of mod- 
ern life, Professor Scott and his asso- 
ciates set forth rules which would pro- 
mote clarity and certainty in trust law 
and thus would best serve the interests of 
the American bar and the American 
public. 

It should be obvious that effective re- 
search is a continuous, and of necessity 
a slow process. The task of Professor 
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Scott was in a definite field yet it took 
eight years to complete. We have been 
fortunate in the American Bankers As- 
sociation to have had leaders who have 
been vitally interested in education. The 
work of Dr. Harold Stonier, Gilbert T. 
Stephenson and others made possible the 
opening of the Graduate School of Bank- 
ing at Rutgers in 1935. 

Research to be completely effective 
must not be a side-line. It requires 
specialists who can devote their full time 
to the most important problems. The 
need for research is obvious and the ac- 
tive men in trust departments have a 
great responsibility to aid. It is their 
duty to think over and to express the 
problems which need solution. It is 
their duty to furnish data when request- 
ed, and even without request, to men, 
committees and organizations attempt- 
ing to conduct research as defined by Pro- 
fessor James. 


We should be careful that this research 
should not consist of too much discussion 
and too little intensive study. The find- 
ings to be valuable should be predicated 
upon a broad base and not upon special 


factors in one locality. Our enthusias- 
tic interest is necessary because we must 
realize that true research is never com- 
pleted. One study leads to another and 
while we are solving the problem, chang- 
ing conditions will produce another for 
us. 


A start in trust research has been 
made. Gilbert T. Stephenson, the Di- 
rector of Trust Research can do much 
to further our interest. But we must 
not ask too much of him but must our- 
selves carry a fair portion of the load. 

It is likely that some state banking or- 
ganizations or groups from several states 
may form institutes for research. It 
would seem that somehow the plans for 
research must include a full time staff 
of men experienced in trust business as 
well as competent in the field of research 
who will conduct the studies which our 
Director may find are essential. 

Active trust men can make a real con- 
tribution. Some of the problems facing 
trust companies today might have been 
averted by research studies commenced 
ten years ago. The report of the Doug- 
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las Committee concerning Trustees Un- 
der Indentures, regardless of individual 
opinions concerning portions of it, 
raises important questions in trusteeship. 
Trust men should not wait until the Fed- 
eral Government performs exhaustive re- 
search for them. Trust men in many 
cases should welcome the assistance of 
governmental officials in studying im- 
portant problems but trust companies 
and bank and trust associations should 
lead and not follow in research. 


Some of the leading problems in trust 
business which demand research today 
are: 

A study relative to proper laws for 
the investment of trust funds. 

The separation or non-separation of 
trust and banking business. 


The extension of trust service to peo- 
ple of small means. 

The Trust Functions Committee of the 
New York State Bankers Association re- 
cently has been in conference with cer- 
tain surrogates concerning changes in in- 
vestment laws. But progress must be 
slow as all members of the committee are 
active trust officers. What a _ worth- 
while contribution could be made by a 
group of trained research men who 
would study the reasons for the tremen- 
dous differences in trust investment laws 
in effect in Massachusetts, Connecticut, 
New York, New Jersey and Pennsylvania 
where economic problems are quite simi- 
lar. It would seem that research along 
this line should prove of practical value 
in the east and elsewhere. 


And the admirable work being con- 
ducted in the study of fees for and costs 
of trust services and in the study of the 
common trust fund, should more quickly 
result in changes which will expand 
trust service to those of small means 
throughout the country, if trust men, 
trust companies and trust associations 
back up the plans for research announced 
by our president. Those of us who know 
Gilbert T. Stephenson are aware of the 
rapid pace which he will set. But we in- 
dividually and as groups must cooperate 
fully with him in order to make research 
in the trust field accomplish the beneficial 
and lasting results which we all seek. 
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Proposal to Curb Fiduciary Advertising Rejected 


A resolution recommending state legis- 
lation making it unlawful for any cor- 
poration to advertise that it acts as ex- 
ecutor, administrator, trustee, guardian 
or committee, introduced at the last an- 
nual meeting of the American Bar Asso- 
ciation, has been rejected by the Com- 
mittee on Unauthorized Practice of the 
Law of the Association, which action has 
been unanimously approved by the asso- 
ciation’s House of Delegates. At the 
same time, disapproval was recorded of 
a resolution favoring passage of the 
Wagner Bill, S. 2944, of the 74th Con- 
gress, entitled “A Bill to Prevent and 
Make Unlawful the Practice of Law Be- 
fore Government Departments, Bureaus, 
Commissions, and their agencies by those 
other than duly licensed attorneys.” 

The report of the Committee, which 
received the House’s approval, stated, 
through its chairman, Stanley B. Houck: 

“Each of the two resolutions referred 
to the committee for its consideration 
calls for legislation. Since its inception 
the Committee has steadfastly expressed 
the view that the suppression of unau- 
thorized and unlicensed practice of the 
law should be sought exclusively through 
and from the courts, The Judicial De- 
partment of our state and federal govern- 
ments; and that resort to legislation,— 
to the legislative department of our state 
or federal governments,—is both undesir- 
able and ineffectual. Every report deal- 
ing with the subject which the Commit- 
tee has made to the Association has ex- 
pressed this view and position. Each 
such expression has the Association’s ap- 
proval and concurrence. The experience 
of the Committee with the subject has in 
every instance confirmed the correctness 
of the Committee’s attitude. 

“Not all acts of executors, adminis- 
trators, trustees, guardians or commit- 
tees, or the like, constitute the practice 
of law. Many of such acts are entirely 
proper and lawful for any person or cor- 
poration, not licensed to practice law. 
The decisions of the courts are in com- 
plete accord upon the subject. The 
courts have never been hesitant or reluc- 
tant about causing all executors, admin- 


istrators, trustees, guardians, commit- 
tees, or the like, who have practiced law 


‘ without a license, to cease and desist 


therefrom. Any who practice law in the 
future can and will be compelled to dis- 
continue the unauthorized act speedily 
and surely by the courts without any leg- 
islation. 

“To merely prohibit any corporation, 
voluntary association, bank, trust com- 
pany, title company or title insurance 
company from advertising that it may 
act as executor, administrator, guardian, 
committee or trustee, will not adequate- 
ly or completely deal with the problem; 
will not add anything to existing well- 
tried and effective remedies, and, hence, 
is entirely unnecessary and undesirable. 

“The Committee on the Unauthorized 
Practice of the Law of the American Bar 
Association, therefore, respectfully re- 
commends that the House of Delegates 
of the American Bar Association or the 
Assembly of the American Bar Associa- 
tion, do not adopt either of the resolu- 
tions, numbers 8 and 11, and that each 
of them be rejected.” 

A bill similar to the Bar Association 
proposal was introduced in the Georgia 
legislature on January 27, 1936. It pro- 
vides that “it shall be unlawful for any 
person, firm, corporation or association 
to solicit from anyone, or to advertise in 
any manner, or to in any way, directly or 
indirectly, hold themselves out to the 
public as wanting to become, or as being 
able to become, the executor, adminis- 
trator, guardian, or trustee of any per- 
son, firm, corporation, association, or of 
any estate.” 

The undesirability and folly of such a 
law are clearly indicated by the above- 
mentioned report. It reflects the opin- 
ion of what is obviously a small minority 
of the bar, as contrasted with the view 
of such a group as the Committee on Un- 
authorized Practice of the American Bar 
Association, which is representative of 
those members of the bar whose objec- 
tive in the crusade against unauthorized 
practice is not the satisfaction of selfish 
desires but the protection of the inter- 
ests of the public. 





Michigan Commission Proposes Reform of Trust 
Company Law 


The movement to reconsider laws af- 
fecting fiduciary institutions, which was 
urged in a survey appearing in the Jan- 
uary issue at page 77, has found support 
in Michigan where a Commission for the 
Recodification of Laws Relative to Mich- 
igan Financial Institutions, under the 
chairmanship of Howard C. Lawrence, 
has made a study of the problem on the 
basis of which it has submitted a report 
to the governor. The theme of the 
recommendations is, like that of the New 
York Banking Commissioner, the elimin- 
ation of outdated inconsistencies in pro- 
visions regulating the exercise of fidu- 
ciary powers by trust companies and 
banks. Perhaps the most outstanding 
feature of the report, however, is the 
proposal for enabling legislation on com- 
mon trusts. This is especially signifi- 
cant in view of the forthcoming regula- 
tions to be issued by the Federal Reserve 
Board on the subject. 

The report follows: 


“Where possible, provisions of the chap- 
ter of the proposed code relating to trust 
companies have been made to conform with 
similar provisions of the chapter relating 
to banks. Also, certain provisions of the 
subjects treated in the proposed law have 
common application to all institutions. This 
is particularly true of banks, trust compan- 
ies and industrial banks. We refer to such 
subjects as dissolution, consolidation, con- 
servatorship, receivership and reorganiza- 
tion. 

Other major changes proposed are as fol- 
lows: 

1. The capital and surplus funds of trust 
companies are required to be invested in the 
same manner as similar funds of banks. 

2. Except where statutes expressly coun- 
tenance certain investments, all trustees in 
Michigan, individual or corporate, are re- 
quired to invest trust funds as required by 
the common law of the State. The common 
law holds such trustees to the standard of 
the prudent person acting under similar cir- 
cumstances. Statutes permit all trustees to 
invest funds in bonds of the Home Owners’ 
Loan Corporation, Federal Home Loan 


Banks and Federal Land Banks. A Michi- 
gan trust company acting as trustee is sub- 
ject to the foregoing rules unless the in- 
strument creating the trust provides other- 
wise. The investments of trustee, founda- 
tion and ecclesiastical corporations are gov- 
erned by statute. We recommend that a 
statute be enacted which will define the in- 
vestment powers of all trustees, corporate 
or otherwise, and that all necessary changes 
be made in existing laws to secure a uni- 
form rule of investment policy for all trus- 
tees. 

3. Trust companies are permitted to 
mingle the cash balances of their various 
trusts for the purpose of redeposit with 
other financial institutions. 

4. Trust companies as trustee are per- 
mitted to create “common trusts.” This 
practice, carried on under proper safe- 
guards, permits trust companies to diver- 
sify the investment of assets of small trusts 
which otherwise would not be possible. Prior 
to the adoption of the Revenue Act of 1936, 
such trusts were regarded as entities with- 
in the meaning of the act and as such, sub- 
ject to an income tax. The several benefi- 
ciaries were also taxed upon income. The 
Revenue Act of 1936 changes this situation 
by providing that only the beneficiaries are 
subject to tax. The practice of creating 
“common trusts” is, therefore, receiving a 
new impetus and we recommend that trust 
companies be authorized to create such 
trusts with the settlor’s permission. 

5. Trust companies are no longer per- 
mitted to issue certificates of deposit in ex- 
change for money deposited with them as a 
debtor, nor may they carry on a genera! 
banking business as permitted under pres- 
ent law, but may consolidate with and be- 
come part of a state or national bank. 

6. A trust company must deposit securi- 
ties as specified in the Act in an amount 
equal to fifty per cent of its capital, but not 
in excess of the sum of $250,000.00 with the 
State Treasurer as security for creditors 
of the company. The increased amount of 
deposited securities should completely elim- 
inate the necessity for performance bonds 
sometimes requested of trust companies by 
courts. 

7. With two exceptions a trust company 
is prohibited from borrowing or becoming 
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indebted in an amount exceeding the amount 
of its capital stock. 


8. Moderate increases have been pro- 
posed with respect to the minimum amount 
of capital required for the organization of 
a trust company. 

9. The law to provide for the elimina- 
tion of the “double liability” imposed upon 
stockholders in the case of all trust com- 
panies formed prior to December 8, 1933, 
has been clarified. Shares of companies 
formed after that date are exempt under 
present law. 


10. The affairs of each trust company 
shall be managed by a Board of Directors 
of not less than five nor more than twenty 
Directors. 


11. Any trust company may purchase 
from any oi its directors, or from any firm 
of which any of its directors is a member, 
securities or property when such purchases 
are made in the regular course of business 
upon terms not less favorable to the trust 
company than those offered by others, or 
when such purchase is authorized by a dis- 
interested majority of the Board of Di- 
rectors. The same rule is recommended 
with respect to the sale of securities or oth- 
er property to the directors of a trust com- 
pany or to a firm of which any of its di- 
rectors is a member. 


12. No officer, director or employee of 
any institution engaged principally in the 
issue and sale of securities shail serve at 
the same time as an officer, director or em- 
ployee of any trust company, except in cer- 
tain cases approved by the Commission. 

13. No officer or employee of a trust 
company, in his individual capacity, shall 
act as agent in the sale of securities to any- 
one or receive any commission or considera- 
tion resulting from the sale of securities to 
anyone, including the trust company em- 
ploying him. 

14. The civil liability of officers and di- 
rectors of a trust company is defined. 

15. No trust company may give prefer- 
ence to creditors by pledging assets or oth- 
erwise except by depositing securities with 
the State Treasurer as mentioned in para- 
graph 6 above. 


Additional appointments to the House 
Banking and Currency Committee for the 
present Congress have been announced 
since the January issue (see page 12): 

Charles L. Gifford and Robert Luce, 
Mass.; Hamilton Fish, Jr., and Philip A 
Goodwin, N. Y.; and Dudley A. White, 
Ohio. 


The 
Second 
National Bank 


of 


New Haven 


Established 1855 


Trust Department 
Organized 1919 


Common Fund Bill in New York 


In anticipation of forthcoming regula- 
tions by the Federal Reserve Board, a 
bill is being prepared for introduction in 
the New York legislature, permitting 
operation of common trust funds. The 
proposed limit on the amounts available 
for such investment would be $50,000 for 
each trust, with power in the State Bank- 
ing Department to prescribe a lesser 
amount dependent upon the size of the 
community. Provision would be made 
for present statutory fees. 


Under the proposed bill, genuine trust 
funds of the non-investment-management 
type would be set up. The trustor or 
testator would authorize commingling 
with any fund or a specified fund. In- 
vestments would be limited to legals, with 
the exception of mortgages because of 
their non-liquid nature, and for this rea- 
son it is believed that existing trusts 
would come within the benefit of the 
statute without the necessity of drawing 
a new instrument. 





_ The Trust Year in Review 
Annual Reports Reveal Profitable Trust Operations and Growth 


URTHER evidence of the successful 

operation of trust departments 
throughout this country and Canada is 
found in the annual reports received sub- 
sequent to those which appeared in the 
January issue. One of the most inter- 
esting comments is that by Thomas Brad- 
shaw, president, Toronto General Trusts 
Corporation, Toronto, Canada, on cooper- 
ation with life underwriters and the bar: 


“In the conduct of our operations we are 
often brought into close contact with life 
insurance underwriters and the members of 
the legal profession. The life insurance 
company provides insurance funds which 
form a substantial part of many estates; 
the trust company conserves and distributes 
the estates of which these insurance funds 
are a part. Generally, it may be said that 
wherever a discretion must be exercised in 
the administration of an estate, the trust 
company, with its wealth of experience and 
its expert staff, is in the best position to 
exercise that discretion. While the estate 
has the benefit of the combined judgment 
of the executive officers and directors, the 
beneficiaries have the advantage of personal 
contact with the estate officers, who, having 
an intimate knowledge of their affairs, are 
able to give their personal problems indivi- 
dual attention. Trust companies and in- 
surance companies, broadly speaking, can 
and in many instances do co-operate to the 
advantage of their clients in many prac- 
tical aspects of estate planning. 

“To the legal profession, likewise, the 
trust company may render assistance on 
the practical side of estate administration. 
We appreciate the friendly relationship and 
the co-operation with the profession which 
we have enjoyed, and we feel that there is a 
broad field in which we can jointly be of 
service to the public. On legal questions 
we recognize the importance of our clients 
consulting their solicitors, and we empha- 
size this both in our public announcements 
and in our personal contacts.” 


Excerpts from other reports follow. 


Los Angeles, California 


The Trust Department constitutes a large 
and important part of the business of the 
Bank. In a corporate capacity it serves in 


the management of estates, as executor un- 
der wills and as trustee in a wide variety of 
forms, and its volume of business places it 
in the foremost rank of such institutions 
west of Chicago. The experience of the de- 
pression years has demonstrated the advan- 
tages of this type of investment manage- 
ment, and with the return of better condi- 
tions this Department, which is in charge of 
men of long training and wide knowledge, 
may reasonably anticipate increased busi- 
ness and profits. 

G. M. Wallace, Security-First National Bank. 

@ 
San Francisco, California 


During the difficult conditions that have 
existed in the last few years, the Trust De- 
partment has spared no pains or expense to 
perfect an organization qualified to protect 
the interests of beneficiaries whose affairs 
have been entrusted to it. It is gratify- 
ing to see that an increasing amount of new 
business is coming to the Trust Department, 
the 1936 trust accounts exceeding by a sub- 
stantial margin those of 1935. 

R. B. Motherwell, Wells Fargo Bank & Union 

Trust Co: 

& 


Washington, D. C. 


The assets held in trust by the Trust De 
partment on December 31, 1936 amounted 
to $124,222,037.05 consisting of personal 
property, including investments carried at 
par value and cash, amounting to $106,384,- 
593.17 and real estate, the assed value of 
which is $17,837,443.88. This is an increase 
of $1,442,364.50 over December 31, 1935. 

One hundred and six new accounts were 
received during the year 1936 and eighty- 
five terminated—a net increase of twenty- 
one. 

An unusually large increase was shown 
in the number of Wills filed with this Com- 
pany where we have been named Executor, 
Trustee or both. 

The earnings of the Trust Department 
were somewhat affected during the year by 
reason of the materially reduced income in 
the trust estates, caused by the purchasing 
of trust investments bearing a lower rate 
of interest and by the loss of a substantial 
amount of real estate loans which have been 
paid off and which could not be replaced by 
securities of like yield. 
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The building up of a very substantial in- 
vestment unit during the past four years, 
in the Trust Department, has added consid- 
erably to the expenses of the operation of 
the Company but the results obtained have 
more than justified this increase. 

Corcoran Thom, American Security & Trust Co. 
2 


Trust Department. The very large num- 
ber of wills on file in which this Company is 
named as executor and to act, in many 
cases, in other capacities, testify to the wide 
acceptance of our fiduciary service and the 
potentialities of the future. Estates and 
accounts in actual process of administration 
at the end of the year mark a notable gain 
in the activity of the Department notwith- 
standing the settlement during the period 
of a large number of them. 

Life insurance trusts continue to be a 
popular feature of our service and consti- 
tute an appreciable item of our total assets, 
which maintain their high level and, in 
turn, are reflected in an increase in com- 
missions and fees received over those of the 
previous year. Revenue of the Department 
is always a variable amount, being depend- 
ent upon the number of estates which can 
be settled during the year, but the steady 
increase in the number entrusted to us fore- 
casts a very favorable outlook for the years 
ahead. 

The installation of the most modern sys- 
tem of trust accounting and records was 
completed during the year, greatly facilita- 
ting the handling of the constantly increas- 
ing volume of business. This system is be- 
ing adopted by a number of the country’s 
largest trust companies because of the ef- 
ficiency, economy and accuracy accomplish- 
ed by its use. 

Gradual demands upon the floor space 
of the Department by the increase of busi- 
ness have already necessitated utilization of 
rooms heretofore used for conference and 
study is now being made of a rearrange- 
ment of the outer office to accommodate the 
needs of both officers and clients. 

The year has been marked by harmon- 
ious relations with attorneys who under- 
stand that the Company seeks at all times 
to cooperate with the members of the bar 
in accomplishing all legal matters pertain- 
ing to our fiduciary service. 


Harry G. Meem, Washington Loan & Trust Co. 
a 


Chicago, Illinois 
The Northern Trust Company is rich in 


trust experience, acquired through 47 years 
of service to Chicagoans. Since 1889, this 


Missouri's 
Largest Fiduciary 


This company engages only 

. in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 


It administers more trust 
property than any other Mis- 
souri financial institution. 


Itis the oldest trust com- 
pany in Missouri. 

For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 


institution has served as Executor-Trustee 
under Will for hundreds of persons of 
means. Through Agency and Custodian 
Accounts it has cared for the securities and 
other property of many individuals during 
their lives. With many corporations the 
accepted practice is to nominate this com- 
pany Transfer Agent and Registrar. You 
are invited to inquire about any or all of 
these complete trust services. 
Solomon A. Smith, Northern Trust Co. 
a 


Cleveland, Ohio 


In the Trust Department there were sub- 
stantial increases in the volume of trusts 
over the figures of the previous year, and a 
marked and gratifying improvement in 
earnings. 

Harris Creech, Cleveland Trust Co. 
* 


Philadelphia, Pennsylvania 


Your Trust Department has experienced 
the usual opening of new accounts and the 
closing of others by the termination of es- 
tates, and at the end of the year has upon 
its- books a total of 7981 separate accounts 
—an increase of 355 during the year. Com- 
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mittees of your Managers and Officers aid- 
ed by statisticians and reviewers are con- 
stantly considering the conditions surround- 
ing the various securities held for estates in 
this Department. 

Albert A. Jackson, Girard Trust Co. 


During the year, the Trust Department 
received 683 new appointments; 577 trusts 
were closed, making the number of trust ac- 
counts in the hands of the company 8,647. 

William P. Gest, Fidelity-Philadelphia Trust 

Co. 


The earnings of the Trust Department 
have also shown improvement but it will, 
however, be necessary to secure higher 
commissions on all phases of Trust Depart- 
ment work. The increased need for statis- 
tical reports on securities, the preparation 
of a great volume of Federal and State tax 
returns, and the necessity for increased per- 
sonnel in the Mortgage and Real Estate De- 
partments, have all combined largely to in- 
crease the cost of operations. 

C. S. Newhall, The Pennsylvania Company for 

Insurances on Lives and Granting Annuities. 


It is generally recognized that the proper 
administration of trusts has become an in- 
creasingly exacting task. Compliance with 
regulations of taxing authorities and of oth- 
er governmental agencies involve addition- 
al accounting, returns and reports. Neces- 
sary study and care in the proper invest- 
ment of trust funds under the conditions 
which have prevailed have also meant more 
work and greater expense. The strength- 
ening of the staff of the statistical and in- 
vestment division of our Trust Department 
has received constant attention for several 
years. We believe that in this much has 
been accomplished. Supervision and re- 
view of the work of our staff in charge of 
trust investments is afforded by a com- 
mittee of senior officers. Consideration 
continues to be given by the Executive Com- 
mittee of the Board of Directors to the 
methods of conducting this work, to ques- 
tions involving matters of policy, and to 
particular trusts as to which circumstances 
exist requiring special attention. Further 
experience should lead to still further im- 
provement in methods and procedure. 

Individual Trust Accounts increased dur- 
ing the year from $321,208,985.12 to $328,- 
721,773.46. 

Parker S. Williams, Provident Trust Co. 


Pittsburgh, Pennsylvania 


Trust Funds show an increase during the 
year of $5,326,051.91 to a total of $145,221,- 
447.06. In addition to a well organized 
Trust Department there is a Trust Com- 
mittee, consisting of members of the Board, 
and officers of the Company, which reviews 
in detail estates and their investments, and 
advises and determines matters of policy. 
There is also a Trust Administrative and 
Investment Committee consisting of officers 
and statisticians. This Committee reviews 
specific estates, and recommends sales and 
purchases for them. Its work and conclu- 
sions are reviewed by the Trust Committee, 
which approves or disapproves the recom- 
mendations. The facilities which are fur- 
nished by the two committees are an added 
proof of the value of corporate trusteeship. 

A. C. Robinson, Peoples-Pittsburgh Trust Co. 


Richmond, Virginia 


We continue to receive favorable com- 
ment on the established policies of our Trust 
Department. We believe we have devel- 
oped one of the outstanding trust organiza- 
tions in our section of the country. Our 
Stockholders and other friends will find this 
department of real service in many ways 
and are invited to discuss with the Officers 
ways and means for mutual benefit. 


John M. Miller, Jr., First & Merchants National 
Bank. 


' Montreal, Canada 


The Company’s Estates and Trusts De- 
partment has been quite active and many 
Wills under which the Company had been 
named Executor have become operative dur- 
ing the year, with the result that Estates 
and Trusts under administration have in- 
creased over $12,000,000. 

The Company’s Bond Department has al- 
so been very busy; this was largely due to 
corporations having been actively engaged 
in refunding outstanding issues carrying a 
high rate of interest and substituting these 
with new issues on more advantageous 
terms. Outstanding issues for which the 
Company now acts as Trustee show a net 
gain of some $30,000,000. 

The improved condition and greater ac- 
tivity of the Stock Exchanges are reflected 
by a big increase in transactions in the 
Transfer Department, resulting in this di- 
vision also showing increased earnings. 

Morris W. Wilson, Montreal Trust Co. 
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Toronto, Canada 


The New Business assumed during the 
year apart from Corporate Trust funds ex- 
ceeded $22,000,000 and represented in vol- 
ume the sixth largest year in our history. 
Estate and Trust funds in large totals be- 
come distributable each year in accordance 
with the terms of Wills and Trust Deeds 
under which we act, and yet each year a 
substantially larger volume of assels are 
committed to our care resulting as, for in- 
stance, in the year 1936 as I have already 
pointed out in a net increase of over $6,- 
000,000, giving evidence not only of the im- 
provement in Canada of security values but 
also the increasing confidence in which your 
Corporation is held. 


W. G. Watzon, Toronto General Trusts Corp. 


The main function or business for which 
this Corporation was established is that of 
acting as trustee, executor or administrator. 
The founders realized that they could per- 
form an inestimable service to settlors and 
testators, as well as to beneficiaries, in pro- 
viding: 


(a) A continuing trustee—thus elimin- 
ating the loss and confusion incident 
to the death of a personal trustee— 
a trustee, in fact, which would be al- 
ways available, never ill and never 
absent on vacation. 


A financially responsible trustee— 
thus eliminating losses which might 
result from the inefficiency or mis- 
management of a personal trustee 
who had no resources. 

A professionally expert trustee—one 
who would be trained in the work and 
understand its multifarious details 
thoroughly; who would know how 
matters of probate, collection and dis- 
bursement of funds, investments, the 
passing of accounts before the Sur- 
rogate Court, the keeping of proper 
accounts and records, and many oth- 
er details that could be mentioned, 
should be handled. 


A trustee who could bring a long and 
tested experience to its work in place 
of the private executor, who so often 
acts under one Will and one Will 
only, perhaps to the detriment or dis- 
advantage of the estate. 


All these advantages your Corporation 
provides. To them, I think, should be add- 
ed the fact that the private executor, 
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whether he be a friend or relation, may be 
put in embarrassing situations by reason of 
his friendship or relationship to the bene- 
ficiaries. Pressure may be brought to bear 
upon him which, even though he may resist 
it, nevertheless may color his judgment. 
The trust company is not subject to this 
pressure in this way, and is in a better posi- 
tion to carry out impartially the wishes of 
the settlor or testator. 


Thomas Bradshaw, Toronto General Trusts 


Corp. 


London, England 


Our Executor and Trustee Company con- 
tinues to record steady expansion. Two new 
branches have recently been opened, extend- 
ing its direct representation to twelve pro- 
vincial centres. The nature of the company’s 
business is such that the progress achieved 
is not fully reflected in its balance sheet, 
but other figures provide striking evidence 
of growth in all sections of its activity. 
Comparing the present position with that 
of eleven years ago, when the company had 
only one office, the number of appointments 
accepted has increased sevenfold. The num- 
ber of wills in process, together with mar- 
riage settlements and other trusts in active 
operation, is nearly five times greater, while 
the total amount involved has been multi- 
plied by more than three. Altogether, the 
business of all kinds transacted by the com- 
pany last year represented a sum of well 
over £100 millions. This development not 
only confirms the wisdom of branch expan- 
sion; it reveals more widespread recognition 
among the public of the advantages of ap- 
pointing a corporate trustee, of unquestion- 
able standing and specialized knowledge 
and experience. 

Rt. Hon. R. McKenna, Midland Bank Limited, 
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Relations of Trust Companies and Lawyers 


The continued development of cordial and 
cooperative relations between trust com- 
panies and lawyers is further evidenced by 
a recent report of a sub-committee of the 
Association of the Bar of the City of New 
York to the Association’s Committee on 
Surrogates’ Courts. Representative of the 
questions raised by the trust companies 
are: 

“The day when a trust company has a lot 
of business to give out to lawyers is over. 
Trust companies feel that the modern man 
has learned the value of having a lawyer 
that he calls his own. 

Attorneys should not shop around to cut 
commissions on voluntary trusts any more 
than a corporate fiduciary should shop 
around to find out the cheapest price an 
attorney might work for. 

Trust companies suggest that today there 
is an invariable rule to refer a trust pros- 
pect to his own attorney. 

Trust companies also suggest that there 
is very little friction between corporate fi- 
duciaries and the lawyers in New York 
City. 

Trust companies do not object to the 
appointment of co-executors or co-trustees 
and observe an increase in that tendency. 

Changing circumstances and conditions 
seem to be the keynote of well considered 
trust management. The lawyer should 
anticipate by draftmanship future possibil- 
ities, keeping in mind safety of principal 
as well as fairness in income for a bene- 
ficary. Free and fair discussions with 
future fiduciaries might well prevent dis- 
appointments. Trust companies show no 
hesitancy in discussing such problems as 
exemplified by written forms, tested in their 
broad experience. 

Trust companies suggest that their fees 
should be increased if possible by statutory 
amendment. The problem seems to be one 
of educating the public to pay a reasonable 
compensation for the services to be ren- 
dered. 

Trust companies suggest that lawyers 
are charging somewhat higher fees than 
they were ten or fifteen years ago, as they 
also find the expenses of doing business 
greater than formerly. 

Trust companies welcome the introduc- 
tion of a future testator and are willing 
to consult with him to find out. his ideas 
as well as to disclose how they can benefit 
while- he lives. 
this. relationship need in any way be an- 


No lawyer need fear. that. 


tagonistic to the lawyer’s relationship with 
his client. 

The question of divided loyalty is a con- 
stant problem with the attorney. Often 
he seems to think more of the beneficiaries’ 
interest than his duty as attorney for the 
corporate fiduciary and whenever a real 
conflict is to be faced, the attorney owes 
it to himself to advise the beneficiaries to 
have personal representation. Another way 
of expressing this is that an attorney rep- 
resenting a trust company owes that 
company the same degree of individual 
loyalty as he would any other client.” 

Responses from attorneys revealed the 
following: 

“Your sub-committee was surprised to 
find attorneys in New York City very com- 
plimentary to the corporate fiduciaries. 
They seem to realize that the trust com- 
panies are here to stay; that they perform 
invaluable services and that they are not 
only willing to learn how trust companies 
may be useful to them, but believe that the 
trust companies should furnish to members 
of the Bar more pamphlets showing the 
actual working of such corporate fiduciary, 
for example,—forms used as well as sum- 
maries of their various activities. It is 
pointed out that mere pamphlets of recent 
legislation do not serve this purpose. 

If the lawyer is a daily customer of the 
trust company, constantly afforded oppor- 
tunities to suggest his clients using corpor- 
ate fiduciaries, the trust company is neglect- 
ing quite an opportunity to show the law- 
yer the modern advances made by its own 
zealous activities. 


If there is a slight degree of jealousy 
existing between the lawyer and the trust 
company, this disclosure of the educational 
features suggested, might tend to eliminate 
what has heretofore been referred to as 
disinterestedness on the part of the lawyer. 


Lawyers well recognize that when a mod- 
ern business man consults a trust company 
on questions of investment, no business is 
being taken away from the lawyer. 


As long as the trust companies live up to 
the code of insisting on the depositor who 
consults them about living trusts seeing his 
own attorney other than the trust company’s 
attorney, no lawyer could object and law- 
yers well believe that the trust companies 
of New York City weleome suggestions. as 
to their relationship with attorneys.” 
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Accounts of Trustees 


Writing in the January issue, Roswell 
Magill stated that the legal consequences 
of the present income tax on estates and 
trusts strongly point toward an “era of 
settled property” in this country. If it is 
true that we are to become more and 
more a nation of trust beneficiaries, there 
is urgent need that the responsibilities of 
fiduciaries to give full accounting of their 
stewardship should be more specifically 
defined in the laws of the states and in 
the rules of the courts. 


The National Conference of Commis- 
sioners on Uniform State Laws recently 
undertook a study of this subject and, on 
the basis of its findings, recommended a 
uniform trustees’ accounting act, which 
subsequently was approved by the Amer- 
ican Bar Association. The conference 
found that apparently in twelve states 
neither statutes nor court rules require 
periodic accounting by trustees, fix the 
form or contents of accounts, or expressly 
confer jurisdiction on any court to de- 
mand or receive accounts of trustees. In 
nine states the statutes merely provide 
that a voluntary or mandatory accounting 
of a trust may be had in a specified court, 
without requiring the trustee to account 
at any particular time or to present any 
particular facts. Twenty-three states have 
acts requiring trustees to report period- 
ically, but leave the content of the ac- 
count largely to the discretion of the trus- 
tee or the court. Seventeen of the older, 
more populous and wealthier states not 
only require that trustees shall render 
periodic accounts, but also, either by stat- 
ute or court rules, set forth the items and 
schedules to be presented and establish a 
court procedure for approval or disap- 
proval of the account. 


The act recommended by the National 
Conference of Commissioners on Uniform 
State Laws has many admirable features 
and, if adopted, will give needed protec- 
tion to a large section of our population 
whose interests have, in this respect, 
been neglected. [See 63 Trust Companies 
Magazine 578 (Nov. 1936) for Act]. 


In one particular, it seems to us, the 
uniform act compares unfavorably with a 
statute now in force. The probate code 
of the state of Minnesota provides for the 
independent auditing of the accounts of 
trustees, in the following sections: 


“22. The court may appoint an audi- 


tor in any, matter. involving an annual, 
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partial or final account, or the amount 
due on a claim or an offset thereto. Such 
appointment may be made with or with- 
out notice and on the court’s own motion 
or upon the petition of the representative 
or of any person interested in the estate. 
“23. The auditor shall have the same 
power as the court to set hearings, grant 
adjournments, compel the attendance of 
witnesses and the production of books, 
papers and documents, and to hear all 
proper evidence relating to such matter. 
“24, The auditor shall be allowed such 
reasonable fees, disbursements and ex- 
penses as may be determined by the court 
and shall be paid by the representative as 
expenses of administration or guardian- 
ship or by the person applying for such 
audit as the court may determine.” 


It is to be hoped that the legislature of 
the various states, in any revision of their 
probate statutes, will give consideration 
not only to the uniform act recommended 
by the National Conference of Commis- 
sioners on Uniform State Laws, but also 
to the precedent established by Minnesota 
in. making a clear-cut provision for the 
auditing. of the accounts of trustees.. 

. Editorial, Journal of: -Aceounting,. -Feb.: 1937. 
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Trust Education and Public Relations 
Announcement 


Busy trust officiais have asked the cooperation of the magazine in: 


Bringing the trust message before directors and members of their trust 


committees, 


Training of their department staff members, 


Improving relations with leading local attorneys and life underwriters, 


and 


Making information on fiduciary services available in local law schools, 
libraries and exclusive clubs. 


Many trust men are already finding subscriptions to Trust Companies 
Magazine a most economical and effective way of building useful relationships 
with important groups in their community. 


To that end, we are glad to announce that, for the first time in 33 years, we 


are making a special rate. 


Effective January 1, 1937, all additional subscrip- 


tions, after the first four at $5.00 each, may be entered at $2.50 each, where 
billed to the same bank or trust company, and addressed within the same city. 


Life Insurance-Trust Council 
Resolution 


Whereas: The Executive Committee of 
the Trust Division of the American Bank- 
ers Association has observed with gratifica- 
tion the effectiveness of the Life Insurance 
and Trust Councils in various localities in 
maintaining a sound and constructive rela- 
tionship between life underwriters and trust 
men: 


And Whereas: There is a definite trend 
toward the organization of Life Insurance 
and Trust Councils in localities where they 
have not yet been established: 


Therefore, Be It Resolved, that the Exe- 
cutive Committee of the Trust Division of 
the American Bankers Association unani- 
mously records its support to the movement 
for the organization of Life Insurance and 
Trust Councils throughout the country and 
offer the cooperation of the Trust Division 
in the activities of these organizations: 


And Be It Further Resolved, that the 
Executive Committee of the Trust Division 
of the American Bankers Association cor- 
dially invites the Executive Committee of 
the National Association of Life Under- 
writers to join with it in a sustained ef- 
fort for the stimulation and perpetuation 
of Life Insurance and Trust Councils. 


Trust Company Directors 


Trust committees of the boards of di- 
rectors have no place for the typical go- 
getter, declared Frank P. Bennett, editor 
of the United States Investor, speaking at 
a dinner held in conjunction with the region- 
al meeting of the Committee on Trust Func- 
tions of the New York State Bankers Asso- 
ciation. The ideal man for a trust com- 
pany director is one who has had experience 
in investments and the management of es- 
tates, Mr. Bennett asserted. 


Such a director will require adequate sta- 
tistical data at his command to do the job 
well, and this should be true even in smaller 
institutions, at least to the greatest extent 
possible. On the matter of legal lists, Mr. 
Bennett condemned the present tendency to 
look upon the New York and Massachusetts 
codes for savings banks and trustees as 
archaic. 


Interest rates on long term government 
securities will not increase in the near fu- 
ture, Marriner S. Eccles, Governor of the 
Federal Reserve Board, testified before the 
House Banking and Currency Committee. 
Governor Eccles further stated that govern- 
mental apprehension that institutional in- 
vestors would turn to speculative securities 
if rates went lower was largely responsible 
for raising reserve requirements, 





Developing Trust New Business 


EFORE a service can be sold, and 

particularly a trust service, confi- 
dence in the institution is prerequisite, 
and confidence is dependent on its roots 
being firmly entrenched in good will. 
Age, experience, mature and seasoned 
judgment are all contributing factors to 
confidence but many of our oldest insti- 
tutions can learn a lesson from the 
youngest in establishing confidence. In 
the publishing field we all doff our hats 
to “Time”; in the trust field we can do 
likewise to the Fiduciary Trust Com- 
pany, New York City. These two organ- 
izations have, in the short span of a few 
years, created a aura of good will for 
themselves, and have in turn profited 
handsomely by their keen judgment in 
knowing human nature; they could not 
depend on age—but good will was at- 
tainable and they utilized it to the ut- 
most. 


Good will often begins in an unexpect- 
ed and out of the way manner. Your 
smallest customer is more apt to praise 
the consideration and courtesies shown 
him than your largest. Bankers have 
long been a discriminating lot who have 
catered to the large and, despite the bad 
business judgment, ignored the small 
while spending huge sums for advertis- 
ing to attract more. No customer, once 
the relationship is accepted, is insignifi- 
cant enough not to be recognized by the 
president; it is the little man who sings 
your praises to the world for considera- 
tion shown him—the big man takes it 
more for granted. 


Inasmuch as every member of your 
staff reflects the personality of your in- 
stitution, education could justly be an 
advertising charge. Printed advertising 
will bring new customers to your house, 
but the impression your personnel 
creates either holds or drives them away. 
Selling trust service can start a long way 
from home and no place demands more 
attention than the camp of the enemy. A 


definition applicable in the business 
world to “enemy” could be: one who 
harbors a misconception of the duties 
and practices of his fellowman.” 

There has existed between some law- 
yers and trust companies a smouldering 
enmity that has on occasion burst into 
flame, but with both factions now work- 
ing for a common end, the feeling is fast 
disappearing and no doubt when a clear 
conception of each other’s business is 
realized an amiable arrangement will re- 
sult in improved business for both. 

The Union Planters National Bank & 
Trust Co., Memphis, Tennessee, believing 
that close cooperation with the attorneys 
in Memphis will mutually forward their 
business, has distributed a _ loose-leaf 
booklet entitled: 


“Practical Suggestions for Drawing Wills” 


Designed exclusively for attorneys and 
equipped for adding or inserting pages 
as new laws are made or suggestions 
seem advisable, the booklet is a valuable 
aid in drawing wills, not only from a 
legal standpoint but from a practical one 
as well. With the composite, practical 
experience of a trust company, together 
with the legal experience of the lawyer, 
wills and trust agreements should emerge 
in their best forms. 

The foreword in the booklet states: 


“We believe that there is need for both 
the attorney and the specially trained 
fiduciary in the administration of estates. 

“We have never attempted to usurp func- 
tions of the attorney. We know that in the 
administration and settlement of estates, 
the training and experience of the attorney 
are of vital consequence. We believe that 
there are matters of business administra- 
tion where the special training, experience 
and facilities of a corporate fiduciary are 
equally needed. 

“We wish to cooperate thoroughly with 
attorneys, and to place our experience at 
their service. 

“The examples of testamentary provisions. 
set forth in the following suggestions have 
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not been prepared and drawn by us, but 
are taken from wills wherein we have been 
named executor or trustee. In all. in- 
stances, the provisions have been prepared 
and drawn by the attorney for the testator.” 


The majority of trust companies 
throughout the country have not only ex- 
tended the hand of good fellowship to 
lawyers but have continually, through 
their own advertising copy, given to the 
lawyers an inestimable amount of free 
advertising. Regardless of whether the 
copy sells the institution, it is selling the 
lawyer for drawing wills, trust agree- 
ments, and in many instances, counsel 
for the estate. For a specialist in execu- 
torships and trusteeships to insist on its 
customers seeing an outside agency for 
a service, is indeed an altruistic gesture 
—and one lawyers should not overlook. 
Before the militant members of the bar 
consider an action so flagrant as to im- 
pose restrictions on trust company ad- 
vertising, due cognizance should be 
taken of the business handed to them 
on a silver platter by the results of trust 
company advertising. 


In the Merchants National Bank’s 


(Mobile, Ala.) book, “What Can you Do 
About It” a splendid example is present- 
ed by this institution of its eagerness to 
cooperate with lawyers to the fullest. Ex- 
cerpts from the text follows: 


*** “On the legal problems involved, talk 
with your lawyer. On the business prob- 
lems, seek the advice of men who devote 
their whole time to estate administration.” 

*** “A well-prepared will is the keystone 
of almost every sound estate plan. Making 
a will is not a hard task. But a good will 
dces require careful thought and human 
understanding. 

“Tell your lawyer of your plans for the 
distribution of your property. Go into de- 
tails, state why you wish an heir to have 
a certain bequest, explain what you hope 
that bequest will accomplish. The more 
specific you are, the better the lawyer can 
shape the will in exact accord with your 
wishes. 

“The lawyer will prepare a document 
endeavoring to express your desires in terms 
which will be so explicit that they can not 
be misconstrued. When this document meets 
with your approval, you sign it in the pres- 
ence of witnesses.” 
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*** “TF you have no will, you should at 
least find out what will happen if you leave 
none. Your lawyer will be glad to tell you 
exactly how your property would be dis- 
tributed—along hard and fast lines laid 
down by the State which might never meet 
the special needs of your family.” *** 


“Two Men” 


The Central Hanover Bank and Trust 
Company, New York, has effectively 
brought to attention the value of estate 
planning in a folder 9 x 6 inches. Only 
the words “Two Men” appear on the 
cover and a short, terse message is given 
inside showing the common error of one 
man and the foresight of the other. The 
text follows: 


Mr. E’s life is insured for $250,000. His 
estate is worth $1,000,000 today. 

He has made ‘careful plans for the dis- 
position of his real estate, his interest in 
his business, and his securities. 

He has consulted his attorney and his 
future executor and trustee—Central Han- 
over—on taxes, on trusts for his family, on 
plans for administering his estate econom- 
ically and efficiently. 

Mr. E would never discuss his life insur- 
ance with any of his estate advisers. 

His present estate plan is excellent as 
far as it goes, but Mr. E has neglected to 
coordinate his life insurance holdings with 
his other property. 

The estate taxes on his life insurance 
alone, under present laws, will be almost 
$70,000, or 28% of his total insurance. 

Mr. F’s life is insured for $250,000. His 
estate is worth $1,000,000 today. 

He has made careful plans for the dis- 
position of his real estate, his interest in 
his business, his securities—as well as his 
life insurance. 

He has consulted his attorney, his future 
executor and trustee—Central Hanover— 
and his insurance underwriter on taxes, on 
trusts for his family, on plans for admin- 
istering his entire estate economically and 
efficiently. 

Mr. F’s estate plan is complete, not par- 
tial. He has considered his estate and his 
life insurance as one problem, not two. 

Furthermore, arrangements have been 
made to provide his executor with sufficient 
cash to pay necessary taxes and adminis- 
tration expenses. 

Which arrangement would you prefer for 
the benefit of your own family? 





Wills of the Month 


Ernest Sturm 
Insurance Leader 


Ernest Sturm began his insurance career 
as an office boy for the Continental In- 
surance Company in 1892. After becoming 
a clerk in the loss department he took up 
the study of law in his spare time at New 
York University and was admitted to the 
bar in 1903. At the time of his death he 
was chairman of the “America Fore” group 
of insurance companies, including the Con- 
tinental Insurance Co., the Niagara Fire 
Insurance Co., the First American Fire In- 
surance Co., the Fidelity-Phenix Fire In- 
surance Co., the American Eagle Fire In- 
surance Co., the Maryland Insurance Com- 
pany of Delaware and the Fidelity and 
Casualty Company of New York. For the 
last decade Mr. Sturm has been a leading 
figure in the insurance field. In addition 
to the “America Fore” he had been a pres- 
ident, director or trustee of nine other large 
corporations. 

The Central Hanover Bank & Trust Ce., 
New York, was named in his will as exe- 
cutor and trustee of his estate. 


Francis Greenwood Peabody 
Theologian 


Professor Emeritus Francis Greenwood 
Peabody, former dean of the Harvard 
Divinity School and founder of the De- 
partment of Ethics at Harvard named the 
Merchants’ National Bank of Boston, Mass., 
as trustee of his estate, estimated at about 
$350,000. 

Kaiser Wilhelm invited Dr. Peabody in 
1905, as the first American exchange pro- 
fessor, to lecture at the University of 
Berlin. For pre-eminence as an educator, 
the Kaiser decorated him in 1907 with the 
Order of the Prussian Crown. Dr. Peabody 
was a prolific writer in addition to his 
educational and ministerial work. He was 
author of more than twenty-five published 
works, of which the most recent were: “A 
New England Romance,” “The Apostle Paul 
and the Modern World,” “Privileges of Old 
Age” and “The Rythm of Life.” The late 


Charles W. Eliot, former president of 
Harvard, was a brother-in-law of Dr. Pea- 
body. 


William Dwight Tracy 
Dental Surgeon 


William Dwight Tracy, noted dental 
surgeon, was to have received next Spring 
the William Jarvis Gold Medal for con- 
spicuous service to dentistry. In 1929 he 
received the Newell Sill Jenkins Medal from 
the Connecticut State Dental Association. 
Dr. Tracy had been a director at the dental 
clinic at New York Nose, Throat and Lung 
Hospital. He was also president of the 
First District Dental Society from 1915 to 
1916, a former director of the Vanderbilt 
Clinic and the Presbyterian Hospital and 
professor of Operative Dentistry at Colum- 
bia University Dental School. 

The Empire Trust Company, New York, 
was named as co-executor of Dr. Tracy’s 
will. 


Phelps Smith 
Capitalist 


Phelps Smith, one of the richest men in 
northern New York, provided in his will 
for the founding of a college on St. Regis 
Lake and of a country club, both of which 
are to bear his father’s name, Paul Smith. 
His will directed that a corporation be 
formed to be known as the Paul Smith Col- 
lege of Arts and Sciences. The Adirondack 
National Bank and Trust Company, Saranac 
Lake, N. Y., is co-executor and co-trustee. 
The will gave considerable discretion as to 
dividing the funds into endowments, build- 
ings or equipment. The school is to be 
chartered under the regents of the State 
and may occupy the site of the famous Paul 
Smith Hotel, burned several years ago. 

In respect to the country club the will 
specifies that it shall have not less than 
5,000 acres of the Paul Smith property; it 
shall be incorporated “having as its mem- 
bers persons similar in character, wealth 
and breeding to the clientele of Paul Smith’s 
Hotel for many years.” 
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Leonard Kennedy 
Business Executive 


When Leonard Kennedy returned from 
the war, at the age of 33, he became vice 
president of the Ludlum Steel Company 
receiving $100,000 a year in salaries and 
commissions. Later he headed the Leonard 
Kennedy & Co., which in the 1920’s man- 
aged the Goodyear Tire and Rubber Co. 
About ten years ago he formed the firm 
Kennedy & Carey, which built the Cocha- 
bamba-Santa Cruz Railway in Bolivia. Mr. 
Kennedy was active in aviation circles be- 
ing a director of Curtiss-Wright Corpora- 
tion and formerly vice president of the 
Curtiss Aeroplane and Motor Company, a 
former director of Aeronautical Industries 
Inc., and of National Air Transport, Inc. 

Mr. Kennedy appointed the Central Han- 
over Bank & Trust Company as co-executor 
of his will. 


Howard J. White 


Architect 


Howard J. White was widely known for 
his architectural abilities both in the 


United States and in England. Some of 
the more noteworthy structures he designed 


include the Field Museum, the Wrigley 
Building, the Straus Building and the Mer- 
chants Bank Building in Chicago, the Sel- 
fridge Store in London, the Union Trust 
Building and the Union ‘Station in Cleve- 
land, the Pennsylvania Railroad Station in 
Philadelphia and he was associated in de- 
signing the Equitable Building and the 
Chase National Bank Building in New York. 

He was a past president of the Illinois 
Society of Architects, and, although a Re- 
publican, accepted in 1934 the appointment 
as chairman of the Chicago Executive Com- 
mittee of the Federal Housing Administra- 
tion Community Campaign. 

The Harris Trust and Saving Bank, Chi- 
cago, was named in his will as co-executor 
and co-trustee of his estate. 


Leon W. Goldrich 
Educator 


Dr. Leon Wolf Goldrich, director of the 
Bureau of Child Guidance, New York, since 
its inception and an educator and social 
worker of renown, named the Title Guar- 
antee and Trust Company, New York, as co- 
executor of his estate. 

He had served the Federal Children’s 
Bureau at Washington and was a delegate 


to President Hoover’s National Conference 
on Child Health and Child Protection, he 
also worked with the Welfare Council of 
New York, the Russel Sage Foundation and 
the division of children of the Catholic Uni- 
versity of America. Dr. Goldrich believed 
that a child must be given something he 
could do so he would not stamp himself a 
failure. He placed emphasis on the mental 
health of the teachers and pupils alike. 


In Memoriam 


Herbert H. Smock, vice president of the 
Security-First National Bank of Los An- 
geles, died suddenly at his home in San 
Marino, Cal., on January 17, at the age 
of 62. Mr. Smock was at one time Sup- 
erintendent of Banks in the State of 
Oklahoma, and in 1911 came to the Old 
Security Trust & Savings Bank. He held 
various official positions with the Cali- 
fornia Bankers Association, in 1931 was 
elected its president. 


Augustus Vanderhoef Heely died at his 
home in Plainfield, N. J., on January 28, 
after a short illness, at the age of 77. 
He was vice president and director of the 
Plainfield Trust Company, N. J., of which 
he was a founder. From 1880 to 1929 
Mr. Heeley was with the Farmers Loan 
& Trust Company of New York, when he 
retired as vice president and chairman of 
the board. 


G. Parker Toms, a director and member 
of the executive committee of the Amer- 
ican Trust Company of San Francisco and 
Pacific representative of Atlas Corpora- 
tion died in San Francisco on February 
3. He was a prominent figure in Pacific 
Coast banking and financial circles. 


Karl W. Corby, a director of Riggs Na- 
tional Bank, Washington, D. C., and presi- 
dent of the District of Columbia Bankers 
Association died at his winter residence 
in Miami Beach, Fla., February 4, after 
an illness of several months. He was 
43 years old. 


Edward J. Fox, president of the Easton 
Trust Company for the past'23 years and 
a former Justice of the Supreme Court 
of Pennsylvania, died in Easton, Pa., on 
February 5, at the age of 75. He was 
formerly president of the Pennsylvania 
State Bar Association, the State Bankers 
Association and the Trust Division of the 
&. @ a 





Excerpts From Selected Articles 


Insurance Trusts Under Inheritance 
and Estate Tax Laws 


GEORGE T. ALTMAN, Member of Ill. and Calif. 
Bars, C.P.A. Tax Magazine, Feb. 1937. 


Since the decision of the New Jersey 
Supreme Court in Fagan v. Bugbee, 143 
A. 807 (N. J.) rendered December 6, 1928, 
legislatures, tax departments and courts 
have been compelled to re-examine the basis 
and nature of the favored treatment ac- 
corded life insurance under inheritance and 
estate tax laws. That case involved a re- 
vocable life insurance trust, and it was 
held that while insurance payable to named 
beneficiaries was exempt from state inher- 
itance tax, insurance payable to a trustee, 
the trust instrument naming the beneficiar- 
ies, was subject to the tax. There was 
nothing in the statute, under which the 
tax was asserted, bearing expressly on in- 
surance policies. The Court, moreover, con- 
ceded that the proceeds of the insurance 
did not pass by “will” or “inheritance.” It 
was under the provision for subjection to 
the tax of transfers by “deed, grant, bar- 
gain, sales or gift intended to take 
effect in possession or enjoyment at or after 
such death” that the Court held the pro- 
ceeds of the policies taxable. The insured 
in that case had reserved the right to 
change beneficiaries and to receive the div- 
idends on the policies; and he also agreed 
to pay the premiums. 


Clearly, no question of the power of the 
legislature was involved here. In Chase 
National Bank v. United States, 278 U. S. 
327, decided less than a month after the 
Fagan case, it was made obvious that either 
an inheritance tax or estate tax could reach 
the proceeds of insurance policies, even 
though there be no intervening trust, if the 
policies were subject to any reservation of 
interest in the insured, such as the right to 
change beneficiaries. The policies in the 
Chase National Bank case were taken out 
after the statute involved was enacted; but 
that point was not brought into the con- 
sideration of the Court in that case. It 
was the reservation of rights by the in- 
sured that brought the policies within the 
power of Congress under an estate tax. 


The “vesting” of the rights of the bene- 
ficiaries was held to be shadow and not 
substance. If the taking out of the policies 
by the insured constituted a gift or trans- 
fer to the beneficiaries, the gift or transfer 
was not complete until death. In In re Mar- 
shall Estate, 228 N. W. 920 (Minn.) the 
Court distinguished both the Chase Nation- 
al Bank case and the. Fagan case on the 
ground that in the case at bar the insured 
had reserved no rights in either the policies 
or the trust; and in Bingham v. United 
States, 296 U. S. 211, and Industrial Trust 
Company v. United States, 296 U. S. 220, 
the absence of a reserved interest of the 
insured (the right of reversion on pre- 
Gecease of the named beneficiaries being 
held not such an interest) was made the 
distinguishing characteristic. Thus there is 
nothing left to the distinction in the Fagan 
case between policies payable directly to 
nomed beneficiaries and policies payable to 
a trustee, the trust instrument naming the 
beneficiaries, than a literal adherence to 
the bare words of the particular statute. 

It is necessary to look further to find 
the basis of the favored position of insur- 
ance policies negatively implied in the 
Fagan case. The result of the Fagan case 
was in effect repudiated by the New Jersey 
legislature. By amendment Chap. 144, L. 
1929, that legislature expressly exempted 
from the inheritance tax insurance payable 
to named beneficiaries whether payable di- 
rectly to them or payable to a trustee the 
trust instrument naming the beneficiaries. 
The terms of the statute involved in the 
Fagan case still are in many states the only 
basis upon which taxability of insurance 
proceeds under the inheritance tax law can 
be determined. In others express reference 
to insurance has only recently been made. 
Clearly, insurance payable to named bene- 
ficiaries, whether directly or through a 
trustee, does not pass by will or inheri- 
tance. Just as clearly it is not ipso facto 
a transfer in contemplation of death. Where 
the statute does not expressly cover insur- 
ance, it is only, as in the Fagan case, a 
transfer by “deed, grant, bargain, sale or 
gift,” to take effect in possession or enjoy- 
ment at or after death, that insurance can 
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be subjected to the inheritance tax. In 
New York, the same statutory provision 
was considered in In re Haedrich’s Estate, 
236 N. Y. S. 395, affd. 230 App. Div. 763, 
affd. 256 N. Y. 84, 177 N. E. 160 (1931), 
and the distinction made in the Fagan case 
was expressly rejected. In the New York 
case, as in the Fagan case, the trust was 
revocable; and to the same extent the 
transfer to the named beneficiaries was by 
deed of trust. 


The New York Court discovered the es- 
sence of the question. The exemption of 
insurance policies from transfer tax did 
not result from any sleight-of-hand with 
the words of the statute; it resulted from 
a public policy more than a century old. 
Insurance policies for designated beneficiar- 
ies have held a favored position because in 
the vast majority of cases they were made 
for the benefit of dependents and thus tend- 
ed to remove the possibility of their becom- 
ing public charges. 


Taxing statutes, it has been held in a 
long line of cases, among the latest of which 
is McFeely v. Commissioner, 56 S. Ct. 54, 
cannot be extended beyond the clear im- 
port of the language used; if the words are 
doubtful, the doubt must be resolved in 
favor of the taxpayer. It is not difficult, 
therefore, under the influence of a specific 
public policy, for a court to avoid an in- 
terpretation which would conflict with that 
public policy and favor the State when a 
reasonable interpretation can be found 
which would both support that public pol- 
icy and favor the taxpayer. .If it is rea- 
sonable to say that insurance payable di- 
rectly to named beneficiaries is not a trans- 
fer by “deed, grant, bargain, sale or gift” 
intended to take effect in possession or en- 
joyment at or after death, it is just as 
reasonable to say that insurance payable 
to a trustee, the trust instrument naming 
the beneficiaries, is not such a transfer. To 
call an insurance policy a contract, and a 
trust instrument a deed, and to say that 
a beneficiary of an insurance trust takes 
by the deed of trust and not by the con- 
tract of insurance is but legerdemain with 
words. It might be indulged in to favor 
the taxpayer under the rule that any doubt 
is to be resolved in favor of the taxpayer; 
but, by the same rule, it cannot be availed 
of in favor of the State. 


Thus far the issue has been considered with 
respect to the statutory provision for tax- 
ation of transfers to take effect in posses- 
sion or enjoyment at or after death. In 


TRUST COMPANIES 


California there is an express exemption 
up to $50,000 of insurance payable to 
“named” beneficiaries. In Kentucky, there 
is a like exemption up to $10,000; and in 
Connecticut there is the same exemption, 
but without limitation. In North Carolina 
there is a similar exemption applicable, 
however, only to “Class A” beneficiaries. In 
New York there is an exemption up to 
$100,000 of insurance payable to named 
beneficiaries, the Act following in its lan- 
guage the federal estate tax Act. In Mis- 
sissippi the exemption up to $20,000 also 
follows the language of the federal Act. 

In these express statutory provisions in- 
dicated, no reference is made to insurance 
payable to a trustee. The exemption under 
the federal Act—Section 302(g) of the 
Revenue Act of 1926—applies to the 
“amount receivable by all other beneficiar- 
ies” than the executor; and on the basis 
of this provision the regulations—Art. 27, 
Regulations 80—treat as within the exemp- 
tion insurance “not receivable by or for 
the benefit of the estate.” If the proceeds 
are subject to the payment of charges 
against the estate, the exemption does not 
apply; if they are not so subject, the ex- 
emption applies. Such would be the pur- 
pert of the regulations quoted. 

In substance the language of none of the 
express statutory provisions referred to is 
different from that of the federal Act. A 
ruling of the Attorney General of North 
Carolina, January 4, 1936, applies to such 
a provision the distinction made in the 
Fagan case. However, the question under 
such provision is not whether there is a 
transfer by “deed, grant, bargain, sale or 
gift” intended to take effect in possession 
or enjoyment at or after death, or a trans- 
fer by “contract” but whether the policies 
are payable to or for the benefit of the 
estate or to or for the benefit of named 
beneficiaries. While the italicized phrase is 
not in the statute, the regulations and de- 
cisions referred to under the Federal Act 
indicate that it is vital to the intent and 
purpose of the exemption. 

A distinction drawn in practice in many 
States under the provision for taxation of 
transfers to take effect in possession or 
enjoyment at or after death, is that be- 
tween funded and unfunded trusts. In 
those states the exemption was extended 
to insurance payable to trustees for named 
beneficiaries if the trust was funded, while: 
apparently denying the exemption if the 
trust was not funded. Considering the 
nature and hasis of the exemption, the dis- 
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tinction seems to be without logical foun- 
dation. The validity of the distinction has 
recently been denied in a ruling by the 
Attorney General of Missouri. Were the 
distinction valid, it would apply equally 
to express statutory exemption of insurance 
payable to named beneficiaries where no 
express reference is made in the statute to 
insurance payable to trustees. Of course, 
if the trust is not only funded but irre- 
vocable, so that no interest in the policies 
is reserved by the insured, the insurance 
as indicated in Bingham v. United States, 
might be treated as beyond the scope of the 
tax on constitutional grounds. Such ap- 
parently is the basis of an official letter is- 
sued August 29, 1928, under the Arizona 
inheritance tax law. But if the trust is 
revocable, a distinction between the funded 
and unfunded trust seems to be without 
substantial basis. 

The public policy underlying exemption 
of insurance payable to or for the benefit 
of named beneficiaries has taken complete 
statutory form in many states. In Colo- 
rado, Delaware, Indiana, New Jersey, Ohio, 
Oklahoma, Oregon, Pennsylvania, Tennes- 
see and Wyoming the statutes expressly 
provide that the exemption of insurance 
payable to named beneficiaries applies 
whether the insurance is payable directly 
to named beneficiaries or through a trustee. 
In North Dakota, Montana, and under the 
present Washington Act, the limited ex- 
emptions provided for seem to apply to all 
insurance. In Wisconsin alone does the 
statute deny any exemption to insurance. 
The great preponderance of exemption, by 
rulings, decisions, or express statutory pro- 
vision, is indicative of a strong public pol- 
icy. To this public policy there cannot be 
imputed the refinement of distinction be- 
tween insurance payable to named bene- 
ficiaries and that payable to a trustee for 
named beneficiaries. Nor can there be im- 
puted any distinction between revocable 
funded trusts and unfunded trusts. The 
rule must be coextensive with the reason 
for the rule. It must follow that exemp- 
tion of insurance payable to named bene- 
ficiaries, whether or not the exemption is 
expressly provided for in the statute, ex- 
tends to insurance payable to named bene- 
ficiaries whether payable to them directly 
or through a trustee, and whether the trust, 
if revocable, be funded or not. 

————_-0 


The weekly news magazine, News-Week, 
in its January 23 issue related the romantic 
story of Amadeo Peter Giannini’s life. 


Keep Trust Clients Sold 


By ALBERT JOURNEAY, Vice President, The 
Purse Company, Chattanooga. Banking, Feb. 1937. 


Trust departments have a sales problem 
that few other businesses face—namely, 
to keep the business sold during the 
period elapsing between the time the in- 
dividual signs his will or insurance trust 
agreement and his demise. This may be 
called the retention problem. It affects 
primarily wills, trusts under wills, and in- 
surance trusts. It does not affect, to such 
a great degree, immediate business such 
as living trusts, agency, or the corporate 
services where constant contact with cus- 
tomers is maintained. 

Trust departments have always had this 
problem but never has it been so keenly 
felt as today. It is one of the factors 
the depression has high-lighted. Not only 
changes that the recent years wrought in 
men’s financial affairs, but the lack of 
confidence in banks, which temporarily 
swept the country, had its effects. 

In some cases the leakage has been 
visible. Men or women, wishing to change 
their estate plans, have come to the trust 
department, requested the will or insur- 
ance trust which had been lodged there, 
and have advised the trust officers that 
they were changing the executor or trus- 
tee. In some insurance trusts part or 
all of the policies have been withdrawn 
for borrowing purposes and never re- 
turned. 

More frequently the trust officer knows 
nothing about it. The first information 
he gets is when the maker dies and it is 
discovered that a new instrument has sup- 
planted the old one, or that the insurance 
remaining in force is only a fraction of 
the original amount. How great this 
leakage in their new business files is, few 
trust companies know. I venture to 
state that it is more serious than is real- 
ized by any but trust departments which 
have analyzed their records and reviewed 
the documents on file with them. 

So much for the problem. Why have 
so many trust officers allowed it to go so 
far without doing anything about it? 

One reason has been that many trust 
officers had an unfounded belief that it 
was better “to allow a sleeping dog to 
lie.” They felt it better not to remind a 
man that he had been intending to name 
a member of his family, his attorney or 
another trust company to carry out his 
wishes. In some cases, to be sure, this 
would have happened, but can one imag- 
ine weaker reasoning? Are there not 
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stronger reasons today than ever for the 
employment of the corporate fiduciary? 

A second reason, and a far more valid 
one, is that the task requires much care- 
ful work. Many trust departments, al- 
ready understaffed, could find no way to 
undertake it at the moment. It has been 
put aside with those things that are left 
to be done tomorrow. Still another rea- 
son is that some trust officers who real- 
ized that something should be done about 
this really serious state of affairs didn’t 
quite know what should be done or how 
to go about it. 

Some, as a step in defensive selling, 
have retained on their mailing list men 
and women who they know have made 
wills and insurance trusts naming their 
institutions. These people receive the 
company’s advertising with the same reg- 
ularity that new prospects for trust ser- 
vice receive it. The reasoning back of 
this is, as one trust officer says: ‘‘Con- 
tinued discussion with them through mes- 
sages concerning estates and making 
them fruitful through wills and trusts is 
a marked aid in the retention of their 
business. These people will receive re- 


minders of this kind from other sources 
and we would like to have ours come to 
them with reasonable frequency so that 
they may understand not only that we 


are still interested in them but that we 
are just as much alive to the fresh phases 
which keep developing as others could be. 

“We have found a further benefit aris- 
ing from this continued reminder and so- 
licitation. People who had contented them- 
selves with making a simple will which 
distributed their property and with which 
we would be concerned only as executor 
have been convinced by subsequent fold- 
ers that trusts should be used in connec- 
tion with their estates. Thus we have 
had a number of people go to their at- 
torneys to have their wills rewritten so 
that we might be named not only as exe- 
cutor but as trustee.” 

Although this simple method is better 
than eliminating all contact as soon as the 
prospect’s name is on the dotted line, it 
has some fundamental defects. The per- 
son who has made a will or trust agree- 
ment continues to be talked to in the 
same manner as one who has not. He 
may resent this; certainly some will think 
the trust company careless or wasteful. 
Still others, disliking the thought of 
death, will resent the constant reminder. 
They prefer to be reminded only as im- 
portant changes that affect their plans oc- 
cur, such as new tax laws,. changes in their 
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financial conditions or family changes. 
Moreover, this plan does not go far 
enough. 

Let us look at better methods used by 
two leading corporate fiduciaries in deal- 
ing with this problem. Take, for exam- 
ple, a trust company in one of our large 
cities. It enjoys and merits the confidence 
of its clientele and the esteem of its 
community. Yet even this company found 
that it had a retention problem and it 
has been putting that phase of its new 
business in order. 

Its first task was to review the wills 
and trusts on file. This was not easy, for 
the company is old and some of the wills 
in its files had been there for as long as 
45 years. Many of the people who had 
deposited these old wills couldn’t be 
found. However, every available method 
was used to find them, and, where pos- 
sible, to work out a modern plan. Some 
had died, others had written new wills, 
and in only a relatively few cases did the 
old will meet today’s conditions. 

The bank has analyzed all life insur- 
ance trusts lodged with it and checked 
with the owners of the policies. Even 
with the preferred clientele that it serves, it 
found that nearly all such trusts had one 
or more policies out. In many insurance 
trusts where policies had been cancelled 
or large loans incurred the terms of the 
agreement could no longer have been car- 
ried out. Through consultation with 
these people the trust officers were able 
to help them revise their agreements so as 
to meet changed conditions and needs. 
Not only did they thus render a valuable 
service to the client but they saved the 
company from what might have been a 
bad situation later, and at the same time 
protected future beneficiaries. 

Many wills, where the maker’s finan- 
cial condition was such that another 
method of disposal better fitted his needs, 
were removed from the bank’s files along 
with those insurance trusts which could 
better be handled by option settlements. 
But never did the trust company suggest 
to a person the removal of his business 
without at the same time offering a bet- 
ter plan. 

In other words, the business lost was 
business that would have been undesirable 
and unprofitable. Not a single person ob- 
jected to the company’s efforts to provide 
a modern estate plan. In fact, the effort 
was most cordially and thankfully re- 
ceived. In a number of instances it re- 
sulted in a considerable increase in busi- 
ness. Further, when the review was corr- 





TRUST COMPANIES 


plete the trust company knew exactly 
where it stood with relation to potential 
business. 


The review of the business was only the 
first, though a most important, step in the 
retention plan. So that the bank will 
not find itself in the same position a few 
years hence a system for maintaining con- 
stant contact has been evolved. All cli- 
ents, except those few who have specific- 
ally requested that no literature be sent 
to them receive copies of new books or 
material referring to important new de- 
velopments in taxes or testamentary law 
or to services other than those for which 
the prospect has arranged. Usually a 
“butterfly” is attached saying the com- 
pany thinks the accompanying message 
may be of interest to their clients. 

With thousands of wills on file it is 
both too costly and too impractical to con- 
tact all of them personally at regular in- 
tervals. Consequently, the larger ones 
are segregated. At least once a year a 
solicitor calls on these. Where possible 
the solicitor who originally helped the 
client work out his estate plan makes this 
contact. On others the less expensive 
plan of contact by mail is employed. 


Another strong trust company offers 
concrete evidence of the worthwhileness 
of defensive selling. It had discovered 
that certain business it thought it had, had 
slipped out unnoticed. It decided to find 
just what it had and what it didn’t have. 
A competent new business solicitor was 
assigned the task of contacting those 
whose wills were on file. At this writing 
he is down to “E”’ in the alphabetical list 
of those whose wills had been lodged in 
the company’s files. 

Out of 300 called upon, 45 were those 
whose business had been removed. He 
was able to bring back 15. Thirty-one 
others who were in the process of depart- 
ing were stayed. The 46 pieces of busi- 
ness thus salvaged and restored to good 
standing totaled well over $5,000,000 in 
volume. Moreover, the others, whether 
still in the fold or on the outside, were 
highly appreciative of the fact that the 
company thought enough of their business 
to make a personal call on them. 


0 


The Supreme Court of Indiana has re- 
cently held that the Indianapolis Bar As- 
sociation did not have the right to insti- 
tute an action charging criminal contempt 
against the Fletcher Trust Company of 
that city for practicing law. 
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Other Articles and Comments on 
Legal Questions Read and Recom- 
mended by our staff. 


Articles 


The General Powers and Relations of Co-Executors— 
“New York University Law Quarterly Review,’ 
January, 1937. By Alvin E. Evans, Dean of the 
University of Kentucky College of Law. 

Personal Life Insurance Trusts—‘United States Law 
Review,” January, 1937. By Albert Epstein, Mem- 
ber New York Bar. 

The Securities Act and Its Effect Upon the Institu- 
tional Investor—‘‘Law and Contemporary Prob- 
lems”, January, 1937. By C. John Kuhn. 


Comments 


Constructive Trust or Tort: Defeating an Expectancy 
as a Basis for Action—‘‘University of Cincinnati 
Law Review,” January, 1937. 

Decedent Estates—Section 18 of the New York De- 
cedent Estates Law—Inter Vivos Transactions At- 
tempting to Deprive Spouse of Statutory Interest 
—‘‘Columbia Law Review,” February, 1937. 

Double Taxation of Incomes—“University of Cincin- 
nati Law Review,” January, 1937. 

The Problem of the Res in Constructive Trusts As 
Remedial Devices in the Frustration of Testamen- 
tary Intent—“Virginia Law Review,” February, 
1937. 

The Promotion of a Cause as the Subject Matter of a 
Charitable Trust—“Virginia Law Review,” Feb- 
ruary, 1937. 

Trusts—Creditor’s Rights—Right of Divorced Wife to 
Reach Income of Spendthrift Trust to Satisfy 
Decree for Alimony, etc.—‘‘Southern California 
Law Review,” January, 1937. 

Trusts—When Is the Beneficiary of a Trust a Neces- 
sary Party in a Proceeding Involving the Trust 
Estate—“‘Michigan Law Review,’’ February, 1937. 

Wills—Charitable Trusts—Doctrine of Approximation 
—Accumulation—“‘Michigan Law Review,” Feb- 
ruary, 1937. 

Wills—Probate—State Tax Commission without Stand- 
ing to Contest Will Although Amount of Estate 
Tax Materially Affected by Outcome—‘‘Harvard 
Law Review,” February, 1937. 


Addresses of publications mentioned in 
this section follow, publication’s quoted 
single copy price. These publications are 
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Columbia Law Review, Columbia University, New 
York, N. Y. 70ce. 

Harvard Law Review, The Harvard Law Review As- 
sociation, Gannett House, Cambridge, Mass. T5c. 
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Durham, N. C. 75c. 
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Southern California, Los Angeles, Cal. 85c. 

University of Chicago Law Review, University of 
Chicago Law School, Chicago, IIl. 

University of Cincinnati Law Review, 
Ohio. 60c. 

United States Law Review, 253 Broadway, New York 
City. $1.00. 

Virginia Law Review, Charlottesville, Va. 


Cincinnati, 


$1.00. 
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Effingham B. Morris 


Effingham Buckley Morris, chairman of 
the board, Girard Trust Company, Philadel- 
phia, Pa., died of a heart attack on January 
21, in his eighty-first year. Regarded as 
one of the pillars of finance in Philadelphia, 
Effingham Morris had an _ outstanding 
record of achievement with the Company 
for fifty-three years as general counsel, 
president and chairman. He was also well 
known as a director of the Pennsylvania 
Railroad. 

After several years as general counsel of 
the Girard, during which time he also served 
as general attorney for the Lehigh Valley 
Railroad, Mr. Morris was elected president 
of the Company in 1887, a position he held 
for forty-one years until chosen chairman 
in 1928. During those years, he built up 
the Company’s resources to over $75,000,000. 

Although primarily a financier, Mr. Mor- 
ris had other important interests. He was 
president of the Academy of Natural 
Sciences, and president of the Wister Insti- 
tute of Anatomy and Biology. He was also 
president of the Moore School of Engineer- 
ing of the University of Pennsylvania. In 
connection with the Academy, Mr. Morris 
last year had outlined a program of devel- 
opment involving the investment of $3,500,- 
000 in exhibits, research and endowment, 
with a view toward establishing a world 
center for advanced study in geology and 
paleontology. 

Mr. Morris was born in Philadelphia, of 
parents with noted colonial ancestry dating 
to the seventeenth century, one of whom 
was Robert Morris, “financier of the Revo- 
lution.” He attended the academy of Dr. 
John W. Faires in Philadelphia and then 
the University of Pennsylvania where he 
was graduated in 1875 and received his A.M. 
degree in 1878, in which year he was ad- 
mitted to the bar. 

At one time or another, Mr. Morris 
served as director of several steel corpora- 
tions, banks and railroads. He was a 
trustee of the University of Pennsylvania 
and trustee under the will of the late 
Anthony J. Drexel. During the World War, 
Mr. Morris served as treasurer of the 
Council of Defense and Committee of Public 
Safety of Pennsylvania. 

Surviving are two daughters, Mrs. Stacy 
B. Lloyd and Mrs. Trenchard Emlen New- 
bold, and a son, Major Effingham B. Morris 
Jr., vice president of the Girard Trust 
Company. 


Eugene M. Stevens 


Eugene Morgan Stevens, vice president 
of Blyth & Co., Inc., died on January 22, 
at the age of 65. Mr. Stevens was formerly 
chairman of the board of the Federal Re- 
serve Bank of Chicago and former Federal 
Reserve Agent. 

Born in Preston, Minn., in 1871, he was 
compelled to leave school to aid his mother. 
At twenty, he became associated with a 
firm of grain merchants in Minneapolis. 
Ten years later, he established the invest- 
ment house of Eugene M. Stevens & Co., 
which became Stevens, Chapman & Co. In 
1917 he was elected vice president of the 
Illinois Trust & Savings Bank of Chicago, 
removing to that city where he spent the 
rest of his life. 

Following a series of mergers, the Con- 
tinental Illinois Bank & Trust Co. was 
formed in 1929, with resources totalling 
more than a billion dollars, and Mr. Stevens 
became its president. Two years after, he 
resigned this position to become Federal 
Reserve Agent in Chicago, and chairman 
of the board of the Reserve Bank. In April 
1936, however, Mr. Stevens became asso- 
ciated with the investment banking firm of 
Blyth & Co. 


Gordon Abbott 


Gordon Abbott, until recently chairman 
of the board of Old Colony Trust Company, 
Boston, Mass., died on January 24. He was 
74 years of age. 

Born in Boston, Mr. Abbott attended 
Harvard College, being graduated in 1884, 
following which he was for nine years a 
member of Abbott, Wheelock & Co., Boston 
and New York merchants. He became vice 
president of the Old Colony Trust Co. in 
1893 and president in 1900. Ten years later, 
he was chosen chairman of the board. 

Mr. Abbott was a director of the New 
York Central Railroad, Provident Institu- 
tion for Savings in Boston, New England 
Mutual Life Insurance, General Electric 
Corp., International General Electric Co., 
Chicago & North Western Railroad, Radio 
Corporation of America and Metropolitan 
Life Insurance Co. In successive periods, 
he served as treasurer, chairman of the exe- 
cutive committee, member of the board of 
managers, and president of the Children’s 
Hospital. Mr. Abbott was also a trustee 
of the Boston Public Library. 





Personnel Changes in Trust Institutions 


ALABAMA 

Birmingham—Birmingham Trust & Sav- 
ing Company has announced the following 
promotions: William H. Manly, formerly 
vice president, to senior vice president; 
Maclin F. Smith, trust officer for 17 years, 
to the additional office of vice president; 
George A. Brewer and A. Key Foster, as- 
sistant trust officers, to additional offices 
of assistant vice presidents; Malcolm A. 
Smith and J. B. Haslam, formerly assistant 
cashiers to vice presidents and J. Marbury 
Rainer and Robert M. Stiles named assist- 
ant cashiers. 


Birmingham—Claude M. Schill, Harris 
Moriarty and Alan J. Daly, formerly as- 
sistant vice president of The First National 
Bank of Birmingham have been elected vice 
presidents. 

Mobile—J. D. Terrell and E. B. Peebles, 
formerly assistant cashiers in the trust 
department of The First National Bank of 
Mobile have been advanced to assistant vice 
presidents; V. L. Sibley, J. T. Overby and 
Cameron Pettis to assistant cashiers, and 
G. O. Cooke to assistant cashier and auditor. 

ARKANSAS 

Arkadelphia—J. H. McMillan, formerly 
vice president, has been named president of 
Merchants & Planters Bank & Trust Com- 
pany. H. H. Pullen and H. T. Rose have 
been elected vice presidents and Curry 
Horne, formerly assistant cashier, cashier. 


Jonesboro—Mercantile Bank has _ an- 
nounced that C. G. Smith, former vice pres- 
ident of Mercantile Bank of Hammond, Ind., 
has been chosen vice president and director 
and Nathan Deutsch promoted from assist- 
ant cashier to cashier. 

Little Rock—J. H. Bowen, trust officer of 
Union National Bank, has been elected also 
vice president; W. R. Snodgrass advanced 
from treasurer to vice president. 

Texarkana—R. L. Ables has been named 
secretary and assistant cashier of the Miller 
County Bank & Trust Company, succeeding 
the late Brice Williams. 


CALIFORNIA 
Glendale—Security-First National Bank 
has chosen F. D. Gibbs vice president and 
manager of the Glendale Branch. 
Los Angeles—C. M. McFarlane, formerly 
assistant secretary, has been named assist- 


ant trust officer of Citizens National Trust 
& Savings Bank. 


Los Angeles—California Trust Company 
has announced L. D. Petty elected treasur- 
er; D. C. Geiselman, assistant trust officer; 
C. E. Duncan, assistant treasurer; and A. 
L. Rentsch, assistant secretary. 


Los Angeles—Wilson R. Arnett has been 
named vice president of Security-First 
National Bank. He was formerly assistant 
vice president. 


Orange—W. F. Kogler has been promoted 
from cashier to third vice president and 
secretary of First National Bank; Roy 
Edwards from assistant cashier to cashier 
and assistant secretary. 


San Francisco—D. Porter Dunlap has 
been elected vice president of Bank of 
America N. T. & S. A. 


COLORADO 


Denver—The First National Bank has 
advanced Lee C. Ashley, Sidney Brock, John 
Welborn and D. J. Gourley from assistant 
cashiers to cashiers. 


Denver—Denver National Bank has ad- 
vanced F. B. Kranich, Bruce Bigelow and 
G. F. Foley from assistant cashiers to as- 
sistant vice presidents. 


Fort Collins—Judge Fred W. Stover has 
been chosen president of Poudre Valley 
National Bank, succeeding the late Benja- 
min F. Hottell. 


CONNECTICUT 


Hartford — Hartford-Connecticut Trust 
Company has announced three promotions. 
Graham R. Treadway, associated with the 
trust department for seven years has been 
named assistant treasurer; Charles M. 
Squires, heretofore assistant treasurer and 
assistant trust officer at the Rockville 
Branch, now assistant vice president and 
assistant trust officer; and A. Raymond 
Betts, named vice president. 


New Britain—New Britain National 
Bank has elevated William H. Judd from 
vice president to president. 


New Haven—The First National Bank & 
Trust Company has promoted Warren M. 
Crawford to vice president and cashier. He 
was formerly cashier. William McArthur 
is now vice president, as well as comptrol- 
ler, Napoleon Patry, vice president in 
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charge of savings and Carl F. Hauser, as- 
sistant cashier. 

New Haven—William G. Redfield has re- 
signed as chairman of the board of the 
New Haven Bank, N.B.A., but will continue 
as a director and member of the finance 
and trust committee. 

New Haven—The Union & New Haven 
Trust Company has appointed Emil F. 
Freda assistant treasurer. George E. Som- 
ers, formerly assistant treasurer, has been 
made manager of the Hamden branch. 


DISTRICT OF COLUMBIA 


Washington—Louis M. Denit, trust offi- 
cer and general counsel of National Bank 
of Washington has been made a director of 
the bank. 


FLORIDA 


Jacksonville—J. T. Lane, formerly cash- 
ier of Atlantic National Bank has been 
elected vice president. He is the son of 
Edward W. Lane, president. S. B. Hilyard 
has been advanced from assistant cashier 
to cashier. 

Jacksonville—Powers Williams has been 
advanced from assistant vice president to 
vice president of Barnett National Bank 
and will continue as manager of the bond 
department. W. R. Barnett has been ap- 
pointed assistant cashier. 

Miami—Walter H. Snow, who has been 
connected with the Federal Reserve Bank 
at Charlotte, N. C., joined First National 
Bank on February 1. He was formerly with 
the Farmers National Bank & Trust Com- 
pany at Winston, Salem. 

Miami Beach—Frank L. Smathers, Jr., 
has been named assistant trust officer of 
the Miami Beach First National Bank. 


GEORGIA 


La Grange—Lewis Price, formerly cash- 
ier, has been elected president of La Grange 
National Bank, succeeding Eugene T. John- 
son, elected vice president of the Citizens 
& Southern National Bank of Atlanta. 

ILLINOIS 

Aurora—Donald J. De Frates has been 
advanced to vice president and director 
of Merchants National Bank, and re-elected 
cashier. 

Belleville—Philip Gass has been advanced 
from cashier to president of First National 
Bank of Belleville. He succeeds George B. 
M. Rogers, resigned. C. A. Heiligenstein, 
formerly trust officer, has been named as- 
sistant cashier. 
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Cairo—H. S. Aisthorpe, cashier and sec- 
retary of First Bank & Trust Company for 
the past 28 years, has been elected president 
of First Bank & Trust Company to succeed 
the late Reed Green. Harry E. Emmerson, 
assistant cashier and assistant trust officer 
has been named cashier, secretary and trust 
officer; Rose M. Carney elected assistant 
secretary and assistant trust officer and 
Harry J. Brown, assistant cashier. 


Chicago—Arthur H. Evans has_ been 
named a vice president of the American 
National Bank & Trust Company of Chi- 
cago. He will be associated with the trust 
department. 


Chicago—Philip C. Lindgren has been 
elected president of Heitman Trust Com- 
pany, and Fred P. Heitman, vice pres- 
ident. 


Chicago—Lake View Trust & Savings 
Bank has appointed A. W. Weiss assist- 
ant trust officer. 

Chicago—Henry D. Karandjeff, executive 
vice president and cashier of Granite City 
Trust & Savings Bank has been elected 
president. Other new officers are Arthur 
W. Nichols, cashier and trust officer, R. C. 
Barney, active vice president, and August 
Lohmann, John A. Schill and Judge R. W. 
Griffith, vice presidents. 

Kankakee—State Senator Louis E. Beck- 
man has been named president of First 
Trust & Savings Bank, succeeding the late 
Governor Len Small. Senator Beckman has 
been cashier for 16 years. Mayor R. D. 
Tylor has been chosen cashier and Budd L. 
Small one of the vice presidents. 

Peoria—New interests have acquired Jef- 
ferson Trust & Savings Bank. Earl N. 
Batchelor, formerly cashier has been elect- 
ed president. 


Peoria—John Boyd Stone has been ad- 
vanced from trust officer to vice president 
of First National Bank; Eldredge M. Ben- 
ton appointed trust officer and assistant 
cashier; and James M. Black, assistant 
trust officer and assistant cashier. 


INDIANA 


Corydon—C. Willis Dome, secretary of 
Old Capitol Bank & Trust Company since 


1929, has been elected president. He suc- 
ceeds W. H. P. Wiseman, who is retiring 
because of ill health. Alva H. Wiseman, 
his son, succeeds the late Frank Self as 
vice president of the bank. 
Crawfordsville—Will L. Stump has been 
chosen executive vice president of the El- 





Trust Executives Receiving Recent Promotions 


ROBERT STRICKLAND JOSEPH 
President, The Trust Company 


B. RYAN 


Vice President, Chase National 


of Georgia, Atlanta, Ga. Bank of New York City 


HARRY H. AUGUSTINE 
Executive Vice President, State- 
Planters Bank & Trust Co., 
Richmond, Va. 


Trusts Dept., 


A. R. COURTICE 
Trust Officer in Charge Corporate 


Toronto General 


Trusts Corp., Canada 


LLYN LLOYD GWILYM A. PRICE 


Vice President, Harris Trust & Vice President 


in Charge Trust 


Savings Bank, Chicago Dept., Peoples-Pittsburgh Trust 
Co., Pa. 
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W. W. HORNER 
Vice President, The Cleveland 
Trust Co., Cleveland, Ohio 


WILLIAM G. CLEAVER 
Vice President-Trust Officer 
First National Bank & Trust Co. 
New Haven, Conn. 


R. McALLISTER LLOYD 
Vice President, Bank of New York 
& Trust Co., New York City 
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ston Bank & Trust Company, and Herbert 
C. Morrison secretary-treasurer. Mr. Stump 
was formerly secretary and Mr. Morrison, 
assistant secretary. 

Elkhart—George S. Anderson, executive 
vice president of First National Bank since 
1935, has been elected president. Coryn 
B. Wright has been advanced from vice 
president and cashier to executive vice pres- 
ident; Gordon F. Weith from assistant vice 
president to vice president; and Russell L. 
Hoak from assistant cashier to assistant 
vice president. 


Evansville—George W. Koch has been 
chosen vice president of Franklin Bank & 
Trust Company. 


Evansville—Robert D. Mathias has been 
promoted to executive vice president of Old 
National Bank in Evansville. He was 
formerly vice president. 


Gary—Basil M. Clark, practicing attor- 
ney in Gary for the past eight years has 
been named trust officer of The Gary State 
Bank. 


Gary—Gary Trust & Savings Bank has 
promoted Paul A. Christy to cashier. 

Hammond—Calumet State Bank has 
created a trust department with John C. 
Agnew, formerly probate commissioner as 
trust officer and Albin J. Swantko as as- 
sistant. Edward Meyer, formerly assistant 
cashier has been promoted to cashier of the 
institution. 


Huntington—First State Bank has ele- 
vated Dee R. Wigant from vice president 
and trust officer to president. Mr. Wigant 
succeeds Ira B. Heaston, who will continue 
as vice president and director. 


Indianapolis—Volney Malott Brown has 
been elected assistant to the president of 
the Union Trust Company. Mr. Brown, 
son of Arthur V. Brown, president of the 
trust company is a practicing attorney and 
has been a director of the bank since 1928. 
W. E. Neven, for the past 16 years an 
executive bank officer in South Bend, has 
been appointed manager of the real estate 
department. 


Lafayette—Lafayette Loan & Trust Com- 
pany and Lafayette Joint Stock Land Bank 
announce the appointment of Charles H. 
Ball president of both institutions. He 
succeeds his brother, Walter J. Ball who 
retired at the age of 83. John C. Sanders 
is appointed an additional secretary and 
treasurer. 


La Fontaine—Chester E. Troyer has been 
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elected president of La Fontaine Bank and 
Kenneth A. Parker, vice president. 


Peru—Wabash Valley Trust Company 
has elevated D. H. Harter from secretary 
to vice president and elected W. Gordon 
Smith, assistant treasurer. 

Terre Haute—William H. Tichenor, trust 
officer of Terre Haute First National Bank 
has been named vice president. 


Valparaiso—Bruce B. Loring, attorney, 
has been elected president of First State 
Bank of Valparaiso, succeeding his father, 
the late Judge H. H. Loring, who had been 
president for twenty-five years. President 
Loring has been connected with the bank 
since 1916. Robert B. Warx and Mark L. 
Lickover have been named vice presidents. 


IOWA 


Cedar Falls—Union Bank & Trust Com- 
pany has announced the promotion of 
Vivian W. Johnson from vice president to 
president, succeeding George Wyth, re- 
signed. 


Cedar Rapids—Fred W. Smith has been 
advanced from assistant cashier to vice 
president of Merchants National Bank. 


Des Moines—R. A. Crawford, formerly 
chairman of the board of Valley Savings 
Bank has been elected president, succeeding 
John H. Cownie. The office of chairman 
has been abolished. 


KANSAS 


Abilene—Sam R. Heller has been named 
president of The United Trust Company. 
He was formerly vice president. A. E. 
Buemming and A. N. Young are now vice 
presidents. 

Russell—Russell-Farmers State Bank has 
chosen J. E. Missimer president, L. W. 
Banker, vice president and advanced Benja- 
min G. Phlegar from assistant cashier to 
cashier. J. P. Ruppenthal has resigned from 
active duty as vice president and cashier. 

Salina—National Bank of America has 
elected a new assistant vice president, 
Wayne Daily. W. T. Lindblom has been 
promoted from assistant cashier to cash- 
ier. 

Wichita—J. C. Berry has been promoted 
from assistant cashier to cashier of the 
Union National Bank. 


KENTUCKY 


Louisville—Louisville Trust Company 
has announced the following promotions: 
Edward W. Hinkle and John J. Wickstead 
from assistant trust officers to trust offi- 
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cers; Hubbard G. Buckner from assistant 
secretary to assistant vice president and 
Joseph M. Hildesheim elected assistant 
secretary. 


LOUISIANA 
Minden—R. R. Gleason has been elected 
cashier of the Peoples Bank & Trust Com- 
pany. He was formerly assistant cashier. 


New Orleans—Hibernia National Bank 
in New Orleans has promoted E. F. Le 
Breton from assistant vice president to vice 
president and elected three new officers; 
Kenner S. Baetjer, assistant trust officer, 
George H. Dobelman, assistant cashier, and 
James A. Stouse, manager of the bond de- 
partment. 


New Orleans—Percy H. Sitges, formerly 
secretary and trust officer of Louisiana 
Savings Bank & Trust Company is promot- 
ed to vice president and trust officer; 
James F. Quaid, formerly cashier, to vice 
president and manager of personal loan 
department, and Eugene M. McCarroll, as- 
sistant cashier, to cashier. 

New Orleans—National Bank of Com- 
merce has promoted Walter W. Schroeder 
formerly assistant cashier, to vice pres- 
ident. 

New Orleans—H. H. White of the Whit- 
ney National Bank has been advanced from 
assistant vice president in the bond depart- 
ment to vice president. 


MAINE 
Sanford—Thomas M. Goodall, treasurer 
and clerk of the Sanford Trust Company, 
has been chosen president. 


MARYLAND 


Cambridge—State Senator J. Allen Coad 
has been elected president of the County 
Trust Company of Maryland. He will as- 
sume office on April 1 in Baltimore. Sen- 
ator Coad succeeds Hooper S. Miles, State 
Treasurer, resigned to become _ executive 
vice president of the Baltimore National 
Bank. 

MASSACHUSETTS 

Boston—Four trust officers of the Bos- 
ton Safe Deposit & Trust Company, Ros- 
coe R. Perry, Francis W. Capper, William 
D. Sohier, Jr., and John H. Eaton, Jr., 
have been elected vice presidents and re- 
elected trust officers; Philip Bunker and 
Herbert Schnare were elected trust offi- 
cers; Harold R. Miller and Frank T. Fer- 
guson and Ralph W. Ferguson named as- 
sistant trust officers and H. Weimer Haynes 
appointed assistant treasurer. 
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Quincy—L. J. Bowen of the Granite 
Trust Company has been advanced from 
assistant vice president to vice president. 
He was formerly with the Central Han- 
over Bank & Trust Company and New 
York Trust Company of New York City. 


MICHIGAN 


Bay City—National Bank of Bay City 
has elected Otto A. Born vice president. 

Detroit—National Bank of Detroit has 
named Eugene T. Garner assistant vice 
president and William Powers assistant 
cashier. Mr. Garner and Mr. Powers have 
been with the bank since its organization 
and were formerly with the First Na- 
tional Bank, Detroit. - 


Flint—National Bank of Flint has ad- 
vanced Wendell J. Cook from assistant 
cashier to cashier. 

Freemont—Dallas D. Alton has been 
promoted from vice president to executive 
vice president of the Old State Bank. 

Grand Rapids—Howard C. Lawrence, 
former State Banking Commissioner of 
Michigan, has been elected executive vice 
president of The Michigan Trust Company. 
William J. Landman, Jr., was named as- 
sistant secretary. 

Holland—Henry S. Maentz has been 
chosen president of the Holland State 
Bank, a merger of the First State Bank 
and Holland City State Bank. Otto P. 
Kramer is senior vice president; Daniel 
Ten Cate, vice president; and Alfred C. 
Joldersma, cashier. 

Lapeer—T. G. Caley has been elected 
president of Lapeer Savings Bank. He 
was formerly vice president and cashier. 
W. J. Abbott has been named vice presi- 
dent, and C. A. Stier, formerly vice presi- 
dent, cashier. 

Monroe—J. D. Cook, heretofore vice 
president and cashier has been promoted 
to executive vice president of the Monroe 
State Savings Bank. Robert Meier, for- 
merly assistant cashier, is now cashier. 


Muskegon—Bankers Trust Company has 
advanced Clarence E. Alberts trom as- 
sistant secretary to treasurer. 


MINNESOTA 


Duluth—Northern National Bank has 
announced four’ promotions. WwW. W. 
Spring, from first assistant vice president 
to vice president; L. O. Anderson from 
assistant cashier to cashier; P. R. Pascoe 
from assistant cashier to assistant vice 
president and George Ostrum named man- 
ager of the investment department. 
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Minneapolis—George E. Larkin, former- 
ly cashier of the Marquette National 
Bank has been elected vice president. 
Merth E. Mortenson is now cashier. 


Minneapolis—Oliver S. Aas and Lee A. 
Short of the First National Bank & Trust 
Company have been advanced to assistant 
trust officers; Lew Wallace, assistant sec- 
retary, has been given the additional title 
of assistant trust officer. 


Minneapolis—Midland National Bank & 
Trust Company has given V. W. Maser 
an assistant cashier the additional title 
of assistant trust officer and named Ev- 
erett L. Thompson an assistant trust offi- 
cer. . 


MISSOURI 


St. Louis—Judge Thomas C. Hennings, 
vice president of the trust department of 
the Mercantile-Commerce Bank & Trust 
Company, has been elected to the board, 
succeeding John G. Lonsdale, retired. 

St. Louis—J. P. Bergs has been chosen 
secretary as well as vice president of the 
Mississippi Valley Trust Company. A. P. 
Huey, representative to correspondent 
banks has been made assistant secretary. 

St. Louis—George W. Clarkson hereto- 
fore vice president, has been elected presi- 
dent of the Mound City Trust Company. 
Harold Keller, formerly with the Frank- 
lin-American Trust Company, has been 
elected vice president. 

St. Louis—J. K. Vardaman became 
president and chairman of the executive 
committee of the Tower Bank & Trust Com- 
pany on February 15. For the past three 
years he has been manager of the St. Louis 
Agency of the R. F. C. 


NEBRASKA 

Omaha—The Omaha National Bank has 
promoted Daniel J. Monen from trust of- 
ficer to vice president, and David F. Da- 
vies from assistant trust officer to trust 
officer. 

Omaha—Emmett G. Solomon has been 
named assistant trust officer of the First 
National Bank. 


NEW JERSEY 

Elizabeth—W. B. Pullen, trust officer 
of the Elizabeth Trust Company has been 
elected treasurer. A. C. Eckels, has been 
chosen trust officer as well as assistant 
treasurer. 

Jersey City—Frank T. Judge of the 
Bergen Trust Company has been named 
vice president and re-elected treasurer, 
and W. O. Reed made secretary. 
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Jersey City—Hudson County National 
Bank has advanced Henry Wollny from 
assistant cashier to vice president, and 
John White to assistant vice president. 

Long Branch—Long Branch Trust Com- 
pany has advanced Edward B. Slocum, 
formerly secretary and treasurer, to presi- 
dent. He succeeds John Terhune, elected 
chairman of the board. W. Stanley Bouse 
was named secretary and trust officer; 
Samuel C. Morris, treasurer, and William 
S. Van Brunt assistant secretary-treas- 
urer. 

Newark—Fidelity Union Trust Com- 
pany has announced the appointment of 
five new officers. W. Deane Pruden and 
John S. Bacheller have been named as- 
sistant trust officers, and John M. Ellis, 
Carlos D. Kelly and Charles W. Clark, 
II, assistant secretary-treasurers. 

New Brunswick—Raymond E. Grimes 
has been elected vice president of the 
National Bank of New Jersey, and re- 
elected comptroller. 

Paterson—F. Raymond Peterson has 
been advanced from executive vice presi- 
dent to president of the First National 
Bank. He succeeds William Hand, elected 
chairman of the board. 


Perth Amboy—August Staldt has been 
named vice president of the Perth Amboy 
National Bank. 

Plainfield—R. M. Lea, credit manager 
of the Plainfield Trust Company, has been 
advanced to assistant secretary-assistant 
treasurer. 

South River—George W. Albro has been 
chosen vice president of First National 
Bank and Morgan Smith appointed cashier. 

Swedesboro—Edgar F. Hurff has been 
advanced from vice president to presi- 
dent of the Swedesboro National Bank. 
He succeeds S. S. Conover, made chair- 
man of the board. 

Trenton—tTrenton Trust Company has 
named Francis Schuhardt as _ assistant 
treasurer. 

NEW YORK 

Buffalo—Robert E. Leake and Herman 
J. Ludescher of the Manufacturer & Trad- 
ers Trust Company have been advanced 
from assistant secretaries to vice presi- 
dents. 

Buffalo—Elmer L. Theobald, formerly 
vice president of Liberty Bank of Buffa- 
lo has been chosen secretary-treasurer. 

Buffalo—Milford H. Witmer, formerly 
cashier, has been made a vice president of 
the Niagara National Bank & Trust Com- 
pany, and re-elected cashier. 
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East Aurora—Charles H. Norton, for- 
merly executive vice president, has been 
elected president of the Erie County Trust 
Company. He succeeds George E. Mer- 
rill, resigned, who remains as a director. 

Ithaca—A. R. Mann, provost of Cornell 
University, has been made chairman of 
the board of the First National Bank. 


Ithaca—Albert G. Stone, formerly chair-° 


man of the board, has been chosen 
president of Tompkins County Trust Com- 
pany, succeeding the late Robert H. Tre- 
man. A. Kenneth Spaulding, formerly 
vice president, was advanced to executive 
vice president and trust officer; William 
H. Burns from cashier to vice president; 
C. E. Treman, Jr., secretary, made also as- 
sistant trust officer and C. D. Tinker, A. 
E. Kohm, Mark La France and John Mc- 
Allister, assistant treasurers. 


New York—Chemical Bank & Trust 
Company has appointed A. H. Hauser, in- 
vestment trust officer; James B. Davis, 
formerly assistant secretary, assistant 
vice president; Howard W. McCall, assist- 
ant secretary; Arthur P. Ringler and 
Frederick H. Rommel, assistant treasurers; 
and Walter T. Smith, supervisor of real 
estate. 


New York—J. D. McLanahan, formerly 
assistant trust officer of Bankers Trust 
Company has been appointed trust offi- 
cer; J. P. Coleman, assistant treasurer 
and G. H. Hayes, assistant secretary. 


New York—H. A. Metzger has been 
named an assistant vice president of The 
Marine Midland Trust Company of New 
York. He has been associated with the 
bank for 12 years. 


New York—Corn Exchange Bank Trust 
Company has elected Lewis W. Francis a 
vice president. 

New York—A. B. Fletcher, William T. 
Taylor and Dean J. Wells have been ap- 
pointed vice presidents of the Commer- 
cial National Bank and Trust Company. 
Sydney G. Stevens has been named as- 
sistant trust officer. 

New York—Andrew Christiansen, in 
charge of the receivership division of the 
Irving Trust Company has been elected a 
vice president. 

New York—Bank of Manhattan Com- 
pany has announced the promotions of 
Rosser J. Smith from assistant vice presi- 
dent to vice president, and Lester R. Ma- 
honey, Richard H. Leslie and Lawrence 
Sinclair from assistant cashiers to as- 
sistant vice presidents. 
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Salamanca—Charles E. White has been 
appointed trust officer of the Salamanca 
Trust Company, succeeding W. A. Heven- 
or, resigned. 


Seneca Falls—-Thomas P. Bevins, new- 
ly elected president of Seneca County 
Trust Company is 32 years old and one 
of the youngest bank presidents in the 
state. He was formerly executive vice 
president, a position which has been dis- 
continued. 

Syracuse—C. Hamilton Sanford, Jr., of 
the statistical department of the Syracuse 
department of the Syracuse Trust Com- 
pany has been promoted to assistant vice 
president. 


NORTH CAROLINA 
Henderson — Citizens Bank & Trust 
Company has advanced W. H. Fleming from 
trust officer to vice president. 


High Point—H. N. Williard has been 
chosen president of the High Point Sav- 
ings & Trust Company. He was formerly 
cashier and manager of the credit de- 
partment, and succeeds E. L. Ragan, re- 
signed. W. G. Spurgeon has been named 
vice president. 


OHIO 


Akron—Jay Collins, a member of the 
trust department of the 


First-Central 
Trust Company has been elected an as- 
sistant trust officer. 

Cincinnati—J. E. Robertson, formerly 
trust officer of First National Bank, has 
been appointed trust investment officer. 

Columbus—Walter H. Holmwood has 
been named vice president of the Hunting- 
ton National Bank. 

Elyria—A. F. Beesing of the Elyria 
Savings & Trust Company, has been ad- 
vanced from assistant trust officer to trust 
officer. 

New Philadelphia—N. W. Judkins has 
been chosen president of the Ohio Sav- 
ings & Trust Company, succeeding the 
late Charles B. Lahmer. W. M. Frazier 
succeeds Mr. Judkins as vice president. 

Youngstown—A. I. Kidston, formerly 
assistant secretary, has been named vice 
president of the City Trust & Savings 
Bank. 


OKLAHOMA 
Miami—O. C. Hadley has been elected 
vice president of the First National Bank 
of Miami. 
Miami—D. F. Seals has been advanced 
to president of the Security Bank & Trust 
Company. 
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Muskogee—First National Bank & Trust 
Company has made C. W. Fish assistant 
trust officer. 

Tulsa—Roy M. Huff, formerly assistant 
trust officer of the First National Bank 
and Trust Company is now trust officer. 
O. F. Dickenson, A. H. Hurley and A. E. 
Henry have been appointed assistant cash- 
iers. 


OREGON 

Portland—A. L. Grutze, vice president 
and trust officer of Title and Trust Com- 
pany, has been elected to the board of 
directors. Mr. Grutze is well known for 
his pioneer work as president of Trust 
Companies Assn. of Oregon, and is a mem- 
ber of the Trust Division committee on 
fiduciary legislation. 


PENNSYLVANIA 


Bradford—Citizens National Bank has 
appointed Jack J. McDowell trust officer. 

Du Bois—Union Banking & Trust Com- 
pany has re-elected M. H. Hartzfeld- treas- 
urer and trust officer; W. H. Spangler 
succeeds Mr. Hartzfeld as secretary and is 
appointed assistant trust officer; D. B. 
Kiel made assistant treasurer and Joseph 
F. Sprankle, Jr., assistant. secretary. 


Harrisburg—R. Milton Thompson, form- 
erly secretary-treasurer and trust officer 
of the Citizens Trust Company, has been 
elected president. Paul E. Guyer has been 
chosen treasurer-trust officer; Frank J. 
Wallis, first vice-president, Charles H. Hoff- 
man, second vice president; R. Gilchrist 
Brininger, secretary-assistant treasurer 
and Albert W. Case assistant secretary- 
assistant treasurer. 


Philadelphia—Marshall S. Morgan is the 
newly elected president of the Fidelity- 
Philadelphia Trust Company. He has been 
assistant to William P. Gest, chairman of 
the board, and succeeds Henry G. Brengle, 
retired on pension. William G. “Littleton, 
Charles H. Bannard, vice presidents, and 
Harry Stewart, real estate officer, have 
also retired on pensions. 

Philadelphia—Herbert J. Cousley and 
Frank E. Holland have been advanced to 
trust officers of the Pennsylvania Company 
for Insurance on Lives and Granting An- 
nuities. They were formerly assistant 
trust officers. 

Philadelphia—Robert Wass has been ap- 
pointed assistant to the vice president in 
charge of the trust department of the 
Tradesmen’s National Bank & Trust Com- 


pany. 
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Pittsburgh — The Peoples-Pittsburgh 
Trust Company announces the following 
promotions: Moorehead B. Holland, from 
vice president in charge of trusts to chair- 
man of the Trust Committee and vice pres- 
ident; Gwilym A. Price, from vice president 
to vice president in charge of trusts; John 
H. Lucas, from assistant to the president 
to assistant vice president; and Wilfred 
Murtland, from assistant secretary to as- 
sistant vice president. 

Pittsburgh—Union Trust Company has 
advanced David M. Gilmore from trust 
officer to vice president in the trust de- 
partment; Frank O. Over from assistant 
trust officer to trust officer, and named 
Alan 8. Christner an assistant trust offi- 
cer. 

Scranton—John Greinert, formerly cash- 
ier, and R. Allan Chase, formerly assistant 
cashier, have been advanced to vice pres- 
idents of the Third National Bank & Trust 
Company. Harry E. Barthel, formerly as- 
sistant cashier, is now cashier. 

Washington—Charles E. Enlow has been 
appointed assistant trust officer of the 
Citizens National Bank. 

York—Alvin F. Fix, deputy secretary 
of the Commonwealth of Pennsylvania, has 
been elected president of the Central Na- 
tional Bank & Trust Company. 

RHODE ISLAND 

Providence—H. Raymond Fox, secretary 
of the Union Trust Company has been given 
the additional title of vice president. 


TENNESSEE 

Memphis—Norfleet Turner, formerly a 
vice president of The First National Bank 
of Memphis has been elected executive vice 
president and a member of the board. 

Memphis—Joseph B. Rawlings and O. O. 
Robbins have been advanced to assistant 
cashiers of the Union Planters National 
Bank & Trust Company. 

Nashville—Granville Bourne has_ been 
promoted from assistant secretary to as- 
sistant vice president of the Nashville Trust 
Company; Albert H. Thomas named assist- 
ant vice president and Charles Rose, assist- 
ant secretary. 


TEXAS 
Dallas—A. J. Toole, Jr., and W. B. Gil- 
bert have been advanced from assistant 
cashiers to vice presidents of the Dallas 
National Bank. O. A. Magrum, assistant 
vice president, has been named also trust 
officer. 
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Dallas—Mercantile National Bank has 
elected Warren P. Andrews vice president. 
Mr. Andrews is widely known in financial 
and business circles and resigned from the 
Dallas Loan Agency R.F.C. to accept the 
appointment. 

Fort Worth—W. B. Duke and J. Lewell 
Lafferty, assistant cashiers of the Fort 
Worth National Bank have been promoted 
to assistant vice presidents. 

Fort Worth—Champ Clark, F. A. Rogers 
and E. G. Parker, assistant cashiers of 
the First National Bank have been made 
assistant vice presidents. 

Paris—First National Bank has appoint- 
ed J. B. Griffith cashier. He was formerly 
bank examiner for the United States Treas- 
ury Department. 

VIRGINIA 

Charlottesville—Thomas L. Farrar, vice 
president for the past five years, has been 
chosen president of the Citizens Bank & 
Trust Company. He succeeds E. F. Conger, 
elected chairman. Richmond T. Minor has 
been made trust officer. 


Danville—Landon C. Horne has been 


named assistant trust officer of the First 
National Bank. 

Orange—J. H. Biscoe, a director of the 
Citizens National Bank, has been elected 


vice president. 

Richmond—S. P. Ryland, vice president 
of First Nat- 
ional Bank has 
also been 
elected trust 
officer, to suc- 
ceed James W. 
Allison, re- 
moved to 
Wilmington. 


Richmond — 
Promotions an- 
nounced by 
State-Planters 
Bank & Trust 
Company in- 
clude: O. T. 
Jamerson to 
assistant trust 
officer and as- 
sistant secretary, and Carlisle R. Davis 
from assistant cashier to assistant vice 
president. 

Richmond—William B. Jerman, formerly 
treasurer, and Charles Watkins, formerly 
manager of the bond department have been 
advanced to vice presidents of the Virginia 
Trust Company. Samuel S. Jackson has 


Ss. P. RYLAND 


been promoted from assistant treasurer 
to treasurer, and Carey M. Crenshaw ap- 
pointed assistant treasurer. 


Roanoke—E. W. Poindexter has _ been 
chosen vice president of The Colonial-Amer- 
ican National Bank. W. D. Hall, assistant 
cashier has been appointed also assistant 
trust officer. 

Salem—George A. L. Kolmer has been 
elected vice president of the Farmers Nat- 
ional Bank. 

Staunton—Charles S. Hunter has been 
advanced from vice president and cashier 
to president of the National Valley Bank. 
Chesley B. Peterfish, recently named as- 
sistant cashier, has been appointed also 
trust officer, succeeding F. S. Crosby who 
resigned when appointed judge of the cor- 
poration court. 

Staunton—Herbert McK. Smith, mem- 
ber of the Virginia House of Delegates, 
has been elected vice president of the 
Augusta National Bank. 


WASHINGTON 


Seattle—Wylie Hemphill, resigned as vice 
president of the National Bank of Commerce, 
effective several months hence, will remain 
a member of the board. A. W. Faragher, 
formerly vice president in charge of the 
Central branch succeeds Mr. Hemphill as 
vice president of the main bank. Carl L. 
Phillips, L. R. Rightmire and W. D. Court- 
ney have been elected vice presidents in 
charge of branches, and Barrett Green as- 
sistant vice president in charge of bond in- 
vestments at the head office. 


Seattle—Thomas F. Gleed, assistant vice 
president in the bond department of the 
Seattle-First National Bank has been pro- 
moted to vice president and Charles H. Gor- 
don advanced from auditor to comptroller. 

WEST VIRGINIA 

Bluefield—Alan E. Swinler has been ap- 
pointed trust officer of the First National 
Bank. He was formerly with the West Va. 
Banking Department and for the past three 
years, a national bank examiner. Mr. Swin- 
ler succeeds F. M. Peters, who resigned to 
accept a position with the State Department 
at Charleston. 

Wheeling—John L. Fish of Sisterville has 
taken up his duties as vice president and 
cashier of Security Trust Company. He 
resigned as president of the First-Tyler 
Bank & Trust Company of Sisterville. 


WISCONSIN 


Manitowac—Fred T, Zentner has been 
named president of the First-National Bank 
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in Manitowac succeeding M. H. Dempsey, 
resigned. He was formerly vice president. 

Racine—O. P. Graham, formerly chair- 
man of the board, has been elected presi- 
dent of the First National Bank & Trust 
Company. He succeeds Thomas B. Myers, 
now chairman. B. J. Bleakley, recently with 
the office of the Comptroller of Currency, 
has been named vice president and director. 

CANADA 

Montreal Trust Company has announced 
that F. G. Donaldson, general manager, has 
been elected a vice president of the com- 
pany, with the title of vice president and 
general manager. 

Chris H. Warren has joined the trust and 
estates department of the Yorkshire and 
Canadian Trust, Ltd. He was formerly es- 
tates manager British Columbia for the 
Canada Permant Trust Co., and more re- 
cently, estate counsel for the Dominion Life 
Assurance Company. 

‘Toronto General Trusts Corporation has 
appointed A. R. Courtice trust officer in 
charge of the corporate trust department 
at the Toronto head office. Before join- 
ing the company in 1928, Mr. Courtice en- 
gaged in private legal practice in Toronto 

BERMUDA 

Hamilton—J. F. Rothwell of the staff of 
National Trust Company, Toronto, Canada, 
has been appointed to organize and manage 
the trust department of the Bank of N. T. 
Butterfield and Son, Ltd. 


Trust Institution Briefs 


Jacksonville, Fla.—Barnett National Bank 
announced that an affiliate branch will be 
opened in Fort Lauderdale, with capital of 
$100,000. Organizers are listed as D. M. 
Barnett, executive vice president of Barnett 
National, and five Lauderdale citizens. 

West Palm Beach, Fla.—Consolidation of 
the Central Farmers Trust Company and the 
West Palm Beach Atlantic National Bank 
was effected February 8, under the name of 
the latter, which has acquired a controlling 
interest in the trust company. Edward W. 
Lane is chairman of the new institution and 
G. E. Therry, president. 

Augusta, Ga.—Percy E. May has retired 
as chairman of the National Exchange Bank, 
but will continue as a director. He has 
been associated with the organization for 
55 years. 

Indianapolis, Ind.—Merlin M. Dunbar, for 
more than 15 years vice’president and tax 
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officer of the Union Trust Company, has 
announced formation of a partnership with 
Lucian L. Dunbar, to specialize in inheri- 
tance and estate tax matters. 

Boston, Mass.—Washburn & Company, 
Inc., announce that Arthur J. Phillips, for- 
meriy with the Old Colony Trust Company 
and Old Colony Trust Associates, has be- 
come associated with their Boston office. 


Cranford, N. J.—The First National Bank 
was placed in voluntary liquidation on Jan- 
uary 21. It has been absorbed by the 
Union County Trust Company of Elizabeth. 


Plainfield, N. J—The Business and Pro- 
fessional Women’s Club recently honored 
Louise B. Moyer, of the Plainfield Trust 
Company, selecting her as one of the two 
most outstanding women in the community. 
Miss Moyer also has the distinction of be- 
ing the only woman on the board of di- 
rectors of the Financial Advertisers Assn. 


Portland, Ore.—C. F. Adams, chairman 
of the board of First National Bank has 
completed 55 years in the banking business. 


Redmond, Ore.—United States National 
Bank of Portland has been authorized to 
open a branch in this town. 


Punxsutawney, Pa.—Punxsutawney Nat- 
ional Bank has purchased the assets and 
deposits of the County National Bank, con- 
summating the largest bank deal in the 
city’s history. Real estate was not in- 
volved. 


Dallas, Tex.—Republic National Bank and 
Trust Company of Dallas has been granted 
permission to change its title to Republic 
National Bank of Dallas. 


Dallas, Tex.—Dallas Bank & Trust Com- 
pany has been converted into Dallas Nat- 
ional Bank, with full trust powers granted. 
Ernest R. Tennant is the president, and the 
capital $1,000,000., all common. 


Salt Lake City, Utah—The First National 
Bank of Salt Lake City has been granted 
supplementary trust powers. 


Bellingham, Wash.—Merger of the First 
National Bank and the American National 
Bank has been completed, with A. M. Muir, 
president of the former, as head of the new 
organization. B. T. Drake, president of 
the American National has retired. 


Toronto, Can.—Officers of the Toronto 
General Trusts Corporation gave a fare- 
well dinner to Charles E. Robin, on his re- 
tirement as trust officer of the corpora- 
tion. 
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Fifty-six trust men from all parts of 
Illinois gathered at Springfield on January 
20 to attend the Trust Conference of the 
Illinois Bankers Association. 

The activities and objectives of the Trust 
Functions Committee were discussed by the 
chairman; he laid special stress on the 
creation of a Trust Division of the I.B.A. 
Frank C. Rathje, president of the Illinois 
Bankers Association addressed the assembly 
on “The Trust Company Act as Applied to 
Illinois Banks.” 

Commenting on the effect of the recent 
decision affecting constitutionality of the Il- 
linois Trust Companies Act (Barret v. 
Reutes, reported in this issue under Fidu- 
ciary Decisions) if upheld on Appeal, Mr. 
Rathje stated: 

“The question as to whether or not any 
liabilities or duties imposed upon a trustee 
by the common law have been overlooked 
or neglected by the banks in reliance upon 
the Trust Companies Act, is a matter for 
your future analysis. I do not say that 
there are any such, but if there are, we may 
be facing unforeseen contingent liabilities 
of distasteful qualities, if not substantial 
losses.” *** 

***“Purther, I think that decision raises 
prominently the question of the desirability 
of submitting to the Legislature of this 
State for enactment at its present session, 
a comprehensive amendment to our bank- 
ing law, governing the exercise of trust 
functions by banks; with the hope that such 
an amendment, upon enactment, may be 
submitted to and voted upon by the people 
at the next general election to be held in 
November of 1938. By such a procedure 
we may be sure, regardless of the ultimate 
outcome of this present litigation, of main- 
taining and having in full force an effective 
and appropriate law governing the accept- 
ance, execution and administration of trusts; 
and providing to the banks of the State a 
sound and reliable guidance in their con- 
duct of a trust business.” *** 

Mr. Rathje further commented as to the 
provision of the Act respecting pledge of 
securities for conducting a trust business: 

“I believe the peculiar standards raised 
by it in connection with the deposits of se- 
curities with the Auditor of Public Accounts 
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is worthy of comment. Why should a Trust 
Company located in a city having more than 
100,000 population need to deposit with the 
Auditor, securities having a face value twice 
as large as needs be deposited by a Trust 
Company doing a business of equal size 
but located in a city of 95,000 inhabitants 
or, indeed, of 10,000 inhabitants? The same 
question may be equally applied to the dif- 
ferentiation made in the larger bracket.” 

Harold Eckhart, vice president of the 
Harris Trust & Savings Bank, Chicago, ex- 
pressed surprise at learning of the many 
banks in the state that have trust powers, 
and said it seemed strange that no con- 
certed effort had been made to bring these 
trust men and bankers into closer associa- 
tion. 

H. G. Bengel, vice president and trust 
officer of the Illinois National Bank of 
Springfield, stressed the importance of 
banks having a full understanding of the 
obligations entailed and management re- 
quired before entering the fiduciary field. 

Mr. George H. Arnold, vice president and 
trust officer of the Illinois National Bank 
& Trust Co., Rockford, speaking on “The 
Advantages of Uniform Fee Schedules” said 
in substance that every trust man was in- 
terested in a paying trust department, if 
for no other reason than a selfish one, that 
of increased pay. The easiest end to this 
is by adoption of an equitable fee schedule. 

Fred Grant, vice president and trust of- 
ficer, National Bank of Mattoon, spoke on 
“Records and Accounting Systems.” 





Ohio Trust Men Hold Meeting 


The second annual state-wide meeting of 
the trust men of the Ohio Bankers Associa- 
tion was held on February 5th at Columbus. 
On a vote taken by the sixty-nine men, rep- 
resenting thirty-nine trust companies, the 
program was outlined; however, so much 
enthusiastic response was received that a 
round table discussion was decided upon 
to expedite and speed up the proposals. 
Even under the circumstances adopted the 
entire program could not be fulfilled and 
enough unfinished business remained to 
give ample material for the next scheduled 
meeting. 
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William R. Foulkes, vice president and 
trust officer of the National Bank of Lima, 
spoke on the “Problems of Small Trust 
Companies”. A brief resume of this speech 
will be found elsewhere in this section of 
Trust Companies. L. F. Laylin, Cleve- 
land attorney, spoke on “Bank Stocks Held 
in Trust.” Alfred M. Cressler, vice pres- 
ident and investment officer of the Central 
Trust Company, Cincinnati, opened the af- 
ternoon session with an address on invest- 
ments. He was followed by William A. 
Stark, vice president and trust officer of 
the Fifth-Third Union Trust Company, 
Cincinnati, who conducted a round table 
discussion on “Trust Fees”. This subject, 
one of the most pertinent of the day, 
brought forth many queries. 


The final hour of the program was given 
over to questions of general interest and 
discussion. Chairman Laylin conducted the 
session. Unusual interest was shown in 
the treatment of stock dividends and var- 
ious shades of the rulings on the principal 
and income allocation question. 


Trust Companies Magazine gratefully acknowl- 
edges the cooperation of the Ohio Banker in the 
above report. 


Annual Meeting of Corporate Fi- 
duciaries Association of New York 
City 


At the annual meeting of the Corporate 
Fiduciaries Association of New York City, 
Henry A. Theis, vice president of the Guar- 
anty Trust Company of New York, and 
President of the Association, said: 


“The interests of many thousands of ben- 
eficiaries are affected by the policies, pro- 
cedures and methods of the member banks 
and trust companies of this Association. 
The direct responsibilities of each member 
institution to the beneficiaries whom it 
serves, to the public at large, to the courts 
under whose jurisdiction it operates, and 
to the governmental authorities charged 
with supervisory responsibility has always 
been of primary concern. 

“With the many new problems that have 
developed as a result of the depression, and 
the added burdens they have imposed upon 
all trustees, the member trust institutions 
of this Association have gone forward with 
one chief aim: to contribute in every way 
possible out of their experience and re- 
sourcefulness to meeting the changing sit- 
uations with the utmost benefit to the pub- 
lic that they serve.” 


Officers re-elected at the meeting were 
Mr. Theis, president; John T. Creighton, 
vice president, City Bank Farmers Trust 
Company, vice president, and Erwin W. 
Berry, assistant trust officer, Manufac- 
turers Trust Company, secretary and treas- 
ure. 

William C. Murphy, vice president and 
trust officer, Fifth Avenue Bank, F. C. 
Herbst, vice president, Irving Trust Com- 
pany, and R. McAllister Lloyd, vice pres- 
ident, Bank of New York & Trust Com- 
pany, were elected members of the Execu- 
tive Committee for a period of three years. 


G. Roy Mueller Heads Baltimore 
City Corporate Fiduciaries 
Association 


G. Roy Mueller was elected president of 
the Corporate Fiduciaries Association of 
Baltimore City, Maryland, at the annual 
banquet held in Baltimore on January 25. 
Other officers elected to serve the term of 
one year with Mr. Mueller are: George J. 
Tinsley, vice president, J. Theodore Johnson, 
secretary, Charles W. Hoff, treasurer. 

The members of the executive committee 
are comprised of the following: James T. 
Carter, Robertson Griswold, Archie Phebus 
and H. H. M. Lee. 


Gilbert T. Stephenson Speaks 
Before Kansas City Corporate 


Fiduciary’s Association 


The annual dinner of the Kansas City 
Corporate Fiduciaries Association was held 
on February 20. The dinner was given for 
commercial officers and directors of the 
respective member banks, as well as for 
the trust officers and employees. The guest 
speaker was Mr. Gilbert T. Stephenson, 
Director of the Trust Research Department 
of the Graduate School of Banking. His 
topic was: “Partners in Trust Service.” 


N. Y. State Trust Companies 


Association Elects Officers 


All officers of the Trust Companies Asso- 
ciation of the State of New York were 
re-elected for the year at the annual meet- 
ing held on February 11. 

Officers are: president, Walter W. 
Schneckenburger, vice president, The Mar- 
ine Trust Co. of Buffalo; vice president, 
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William A. Read vice president, Central 
Hanover Bank & Trust Co., New York City, 
and Lewis G. Harriman, president, Manu- 
facturers & Traders Trust Co., Buffalo; 
treasurer, Richard R. Hunter, vice pres- 
ident, The Chase National Bank of the City 
of New York, and secretary, Henry L. 
Servoss, vice president, Chemical Bank & 
Trust Co., New York City. 


The executive committee, class of 1940, 
is as follows: John C. Traphagen, presi- 
dent, Bank of New York & Trust Co., New 
York City; Alonzo Adams, president, First 
Trust Co., Albany, and Frank K. Houston, 
president, Chemical Bank & Trust Co., New 
York City, and vice president, New York 
State Bankers Association. 

Mr. Traphagen was re-elected to the com- 
mittee, the others being new appointments. 


Portland Holds Second Regional 
Conference 


The second of a series of three regional 
conferences held by the American Bankers 
Association will be held in Portland, Ore- 
gon, at the Masonic Temple on February 
25 and 26. A similar meeting was held in 
Pittsburgh on January 28 and 29, and the 
third and last scheduled will be held in 
Atlanta, Ga., on March 25 and 26. 


Speakers appearing on the program were: 
John N. Edlefsen, General Chairman Port- 
land Committees, and Vice President United 
States National Bank, Portland, Oregon; 
Tom K. Smith, President American Bankers 
Association; C. E. Jenks, Superintendent of 
Banks, State of Washington, Olympia; T. 
P. Cramer, Jr., Secretary, Oregon Bankers 
Association, Portland, Oregon; F. P. Champ, 
Cache Valley Banking Company, Logan, 
Utah; Carper W. Clarke, Pacific National 
Bank, Seattle, Washington; W. T. Triplett, 
Seattle-First National Bank, Spokane, 
Washington; Hugh L. Clary, Bank of Amer- 
ica, San Francisco, California; A. G. Flem- 
ing, Old National Bank & Union Trust Com- 
pany, Sunnyside, Washington; J. W. 
Spangler, Seattle-First National Bank, 
Washington; Gardner Turrill, The Cali- 
fornia Bank, Los Angeles, California; Ross 
P. Williams, University National Bank, 
Seattle, Washington; Henry P. Christensen, 
American Trust Company, San Francisco, 
California; John T. Cooper, Security-First 
National Bank of Los Angeles, California, 
and Andrew Price, National Bank of Com- 
merce, Seattle, Washington. 
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“Preserving the Association Between 
Banking and Trust Business,” is the title 
of the address by the Trust Division Pres- 
ident, Blaine B. Coles, Vice President of 
First National Bank of Portland, Oregon. 


N. Y. Trust Functions Commit- 
tee Report 


William H. Stackel, Chairman of the 
Trust Functions Committee of the New 
York Bankers Association, said in his re- 
cent committee report: “The Trust busi- 
ness is confronted with problems, the cor- 
rect solution of which should result in vast 
expansion of business and greatly enlarged 
usefulness to communities served. At no 
time in history has it been so important 
for trust executives to be thoroughly in- 
formed and able to cooperate effectively in 
wise plans for the advancement of our 
mutual interests. 

The report further stated: 

“The Committee has been increased to 
eight members and fifteen additional per- 
sons are serving on six Sub-Committees. 
Thus wider representation and more ef- 
fective organization is made possible. 

“A highly successful district meeting was 
held in Rochester. Nearly two hundred 
persons participated. The afternoon ses- 
sion was marked by live discussions led by 
Sub-Committee Chairmen. The dinner was 
attended by directors, trust men, general 
bank officers, savings bank officers and in- 
surance men. Addresses by Surrogate Feely 
and by Gilbert T. Stephenson, national au- 
thority on trusts, were given wide publicity. 
Similar meetings are planned for Albany 
and Central New York. The wide influ- 
ence and practical benefits resulting from 
these district meetings can scarcely be over- 
estimated.” 


Problems of The Small Trust 
Department 


It is unfortunate that there are so little 
available statistics relating to trust depart- 
ments, said W. R. Foulkes, vice president 
and trust officer of the National Bank of 
Lima, Ohio, in his address before the re- 
cent meeting of the trust men of the Ohio 
Bankers Association, however, since 1934, 
national banks have been requested to main- 
tain records which will show the actual cost 
of operating a trust department. 
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Mr. Foulkes expressed himself as being 
emphatically opposed to any bank acquir- 
ing trust powers unless it is willing to 
employ an experienced and full-time trust 
officer. If there is sufficient business in a 
community to justify a trust department 
the service of a full-time trust man is neces- 
sary, and if business does not justify this 
the operation of a trust department is 
definitely not a part-time job. Expressing 
the belief that no part-time man can con- 
scientiously develop a trust department be- 
cause, he said, the responsibility of oper- 
ating it at a profit is mainly neglected 
because of pressure of his commercial de- 
partment duties. 

From all available statistics, Mr. Foulkes 
said, the minimum necessary to sustain a 
separate trust department is $3,000,00, and 
in an analysis of 1,856 active trust depart- 
ments of national banks in 1932 by national 
bank examiners, disclosed that 1,606 de- 
partments had an average volume of trust 
assets of less than $2,000,000, and only 250 
departments out of the total had an aver- 
age of $3,000,000 or over. A recent report 
for Ohio, covering both national and state 
institutions, showed that sixty percent of 
the trust departments in operation had less 
than $3,000,000. 

Continuing he said: “I firmly believe that 
it would be highly beneficial to trust bus- 
iness, and what is more important to trust 
beneficiaries, and not particularly detri- 
mental to commercial banks now operating 
trust departments, if trust business was en- 
tirely confined to institutions exclusively 
engaged in trust business.” 

Touching on trust fees, Mr. Foulkes said 
a standard formula submitted by a leading 
organization in the middle west was: 

Per Cent of 

Expense Classification Fee Income 
Salaries 
Rent 
Advertising 
Stationery and Postage 
Telephone and Telegraph 
Insurance 
Miscelllaneous Other Expense 


Operating Profit 

If one adheres to this formula it will 
doubtlessly make the acceptance of new 
business and the cutting of fees a more 
seriously considered issue. 

He expressed himself as being hopeful 
that the common trust fund may soon be 
safely established in order to provide a 


diversification and liquidity for small trusts 
and make it possible for a corporate trustee 
to administer such funds profitably. 

Saying that the living trust was a val- 
uable aid to the small trust department 
but extreme care should be taken to insure 
the property administration particularly so 
with the strong competition there is in the 
field, he also laid heavy stress on the per- 
sonnel of a trust department, saying that 
the department is judged by the impression 
and conduct made by all the employees. 


Security Transaction Service 
Charge 


Banks of the New York Clearing House 
are furthering their efforts in carrying out 
plans to abolish “free service.” 

A new set of regulations were adopted by 
the members on January 6 adding service 
charges on every transaction involving re- 
ceipt on delivery of securities with banks, 
dealers, brokers, mortgage companies and 
building and loan associations. The charge, 
effective February 1, will be $1.50 for each 
security in a transaction plus postage, in- 
surance and actual expense. 

In receiving drafts, with securities at- 
tached, from brokers or dealers for collec- 
tion a charge of $1.50 will be made. 

Exceptions are made where security trans- 
actions are for correspondent banks’ own 
accounts, the charge is discretionary in this 
case, also exempt transactions include the 
banks own account, as well as transactions 
involving the bank acting as a fiduciary. 
This minimum charge of $1.50 does not ap- 
ply to customers and an amendment would 
be required to allow this. In the past New 
York City banks have made a discretionary 
charge on security transactions. 

The reinstatement of Federal Reserve 
Regulation “J”, ruling that adsorption of 
out-of-pocket expenses in connection with 
customer’s accounts constitute illegal pay- 
ment of interest, is thought to have prompt- 
ed the new regulation. 


South Carolina Taxes Bank 
Dividends 
For the first time in its history, South 
Carolina will tax dividends from all banks, 
national and state, within and without the 


state. The Tax Commission has sent let- 
ters to all public accountants informing 
them of this change so that they may prop- 
erly prepare the 1936 income tax returns. 
The power to tax dividends of national 
banks is granted by Section 5219, United 
States Revised Statutes. 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trust Companies Magazine to provide succinct digests of the most 
pertinent current decisions affecting fiduciaries. The case reports in the suc- 
ceeding section are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA:* Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton, Diver & Lichliter, Jacksonville; 
Counsel, Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 

ILLINOIS: R. J. Frankenstein, Jr.—Chapman and Cutler, Chicago; Counsel, Harris Trust 
& Savings Bank 

INDIANA: Leo M. Gardner and William H. Krieg—Jones, Hammond, Buschmann & 
Gardner, Indianapolis; Counsel for Indiana State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Assn. of Boston 


MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Junell, Driscoll, Fletcher, Dorsey & Barker, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Edgar H. McCulloch—Thompson, Mitchell, Thompson & Young, St. Louis 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City; Counsel, New 


Jersey Bankers Association 

NEW YORK: David Kelly—Mitchell, Taylor, Capron & Marsh, New York; Counsel for 
City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: Raymond T. Sawyer—Counsel, The Cleveland Trust Company, Cleveland 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa : 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume & Armistead, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Fawsett, Shea & Hoyt, Milwaukee 

PROVINCE OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard, 
Toronto 

PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 


*Includes U. S. Supreme Court and Board of Tax Appeals reports. 





Fiduciary Decisions 


Assets—Administration — Secured 
Creditor of Insolvent Estate Must 
Exhaust Security 


North Carolina—Supreme Court 


Rierson, Administratrix v. Hanson, 211 N. C. 
203, decided January 27, 1937. 


Suit was brought by Administratrix to 
obtain advice in settlement of estate and to 
determine controversy between secured and 
unsecured creditors. Testator died insolv- 
ent, leaving unsecured debts of opproxi- 
mately $8500 and one note of $4500, secured 
by deed of trust on real estate worth less 
than the amount of said debt. The widow 
made no claim for dower. The secured 
creditor contended that it should be allowed 
to prove and receive pro rata dividends on 
the basis of its full claim before resorting 
to its security, while the petitioner and the 
unsecured creditors contended that the se- 
cured creditor should first be required to 
exhaust its security and then prove its 
claim for any balance still remaining or 
unpaid. 

HELD: The holder of a note secured by 
a mortgage must first exhaust its security 
and apply same on the debt and may then 
file claim against the estate of the deceased 
maker only for the balance due on the note, 
and he may not file claim and receive pro 
rata dividends on the basis of the full 
claim. The Court said: 


“The question here presented is whether the 
Chancery Rule or the Bankruptcy Rule shall be 
applied in the settlement of an insolvent estate 
where there is no claim for dower and the se- 
curity is insufficient to pay the secured debt. We 
regard the matter settled in favor of the Bank- 
ruptcy Rule.”’ 

a | 


Corporate Trust—Trustee—Right of 
Foreign Fiduciary to Foreclose 
Mortgage 


Wisconsin—Supreme Court 


American National Bank & Trust Company of 
Chicago v. Edith Rockefeller McCormick Trust, 
270 N.W. 345. 


Action to foreclose a mortgage in the 
form of a deed of trust, the plaintiffs being 
a corporate and an individual trustee, suc- 
cessors to the original trustee named in the 
instrument. The action was defended on 
the ground that the corporate trustee was 


not licensed as a foreign corporation in 
Wisconsin and that its functions under the 
instrument constituted the trust an active 
one rather than a dry one; and that the 
individual trustee was not duly appointed 
in the manner provided in the instrument 
for the selection of successor trustees. 

HELD: (1) The trust is not dry but 
active, hence the trustee is doing business 
in Wisconsin; but since the loan was made 
outside the state and is payable where 
made, the foreign corporation law of Wis- 
consin does not disable the trustee from 
enforcing the mortgage. 

(2) Whether the individual successor 
trustee was lawfully appointed or not is 
immaterial, because once it is established 
that the corporate trustee is authorized to 
foreclose the mortgage, joinder of the in- 
dividual trustee as a plaintiff is unneces- 
sary. 

—_——————— 
Distribution—Effect of Decree Dis- 
tributing Trust Fund Without 

Allowance of Interest During 

Period of Administration — Lia- 

bility of Trustees for Comming- 


ling Trust Assets 


California—Supreme Court 


Estate of McLellan, 92 Cal. Dec. 694,———Cal. 
(2d) —, December 23, 1936. 


Testatrix left to 3 trustees, who were also 
executors, $7000 legacy in trust for her sis- 
ter Mary. Decree of distribution made ap- 
proximately one year after testatrix’ death 
distributed $7000 to trustees for this pur- 
pose. Present appeal arose on First Ac- 
count of trustees filed 7 years later. Bene- 
ficiary contended trustees chargeable with 
interest from date of decedent’s death to 
date of decree of distribution, apparently 
on theory legacy was for maintenance. 

HELD: (1) This claim of beneficiary 
improperly allowed since decree of distribu- 
tion made no allowance for interest and that 
order final, not subject to collateral attack. 

It further appeared that trustees, instead 
of cash, had set apart pro rata interest in 
land contract in which decedent with other 
persons including trustees, owned vendors’ 
interest. On purchaser’s later default, land 
recovered by vendors and conveyed to cor- 
poration in which trustees were interested, 
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which gave its note to trustees for amount 
of trust fund. 

HELD: (2) Though no lack of good 
faith shown transaction whereby trustees in 
lieu of cash which estate had and court dis- 
tributed, gave cash to themselves as resi- 
duary legatees and accepted for trust undi- 
vided interest in real estate contract in 
which they were interested, amounted to 
commingling of trust with individual assets. 
Same principle applies to note later given 
by corporation in which trustees were of- 
ficers and directors. Trustees therefore 
chargeable with statutory interest on funds 
so invested. 

————0 


Distribution Estoppel Against 
Widow’s Right of Election—Elec- 
tion as Constructive Death of 
Widow Affecting Distribution 


Florida—Supreme Court 
Murphy v. Murphy, 170 So. 856. 


Albert Charles Murphy, a resident of 
Florida, made his will January 19, 1931. He 
died January 25, 1933. Included in the will 


with other bequests was a provision that if 
his wife survived him, he gave $500,000 to 
trustees to pay the income to her during 


her lifetime, and upon her death to pay 
$200,000 to the wife’s executors for disposi- 
tion under her will, and if the testator’s 
mother survived the wife, the remainder 
should become a part of the trust created 
by the residuary clause of the will of which 
the mother was life beneficiary; but if the 
mother should not survive the wife, one-half 
of the remainder of the trust fund should 
be paid on the death of the wife to testa- 
tor’s brother and the other one-half to Cor- 
nell University. The decedent owned no 
real estate. He left no children or other 
lineal descendants. 

The chronological sequence of the other 
most pertinent facts giving rise to the liti- 
gation is: The will was admitted to probate 
in New York as the will of a non-resident of 
that state; thereafter, on January 9, 1934, 
the will was admitted to probate in Dade 
County, Florida, under the statute govern- 
ing probate of foreign wills; on February 3, 
1934, testator’s widow indicated an inten- 
tion not to elect to take dower; on August 
11, 1934, the widow receded from her elec- 
tion; on August 18, 1934, the probate of 
January 9, 1934, was revoked on the ground 
that the probate under the statute govern- 
ing foreign wills was not effective to ac- 
complish the probate of the will of a resi- 
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dent decedent; and on the same day, August 
18, 1934, the will was admitted to probate in 
Dade County, Florida. On August 20, 1934, 
the widow filed her dissent from the will 
and elected to take dower. 


The Florida statutes governing the ad- 
ministration of the estate (which have been 
superseded by the Florida Probate Act of 
1933 as to estates of decedents dying after 
September 30, 1933) provide that the widow 
has a year from the probate of her hus- 
band’s will to dissent therefrom and elect to 
take dower in his estate; that if there be no 
children, the widow’s share shall be one- 
half of the personal estate “free from all 
liability for the debts of the decedent.” 


Suit was brought for construction of the 
will and a determination of the rights of 
the widow. 


HELD: (1) The time within which the 
widow of the testator could dissent from 
his will and make her election to take dower 
did not begin to run until the will was prop- 
erly admitted to probate in the decedent’s 
domicil, and that her prior indication not to 
take dower did not preclude her from exer- 
cising her right of election. 

(2) The election of the widow to take 
dower takes effect as of the date of her 
husband’s death, and operates as the con- 
structive death of the widow so as to ac- 
celerate the vesting of interests conditioned 
by the will to take effect at the widow’s 
death, but this rule is based upon presumed 
intention of the testator and will not be so 
applied as to defeat testamentary intention; 
therefore, notwithstanding the widow’s elec- 
tion was made after the death of testator’s 
mother, the trust fund should be set up as 
of the testator’s death, and income thereon 
from testator’s death to mother’s death paid 
to her estate. The Court thus disposed of 
income as though the mother had survived 
the wife and the principal had become a part 
of the residuary trust of which the mother 
was the life beneficiary. But the Court held 
that the principal of the fund did not be- 
come a part of the residuary trust but be- 
came payable to the remaindermen desig- 
nated to take in the event the mother should 
not survive the wife. Thus, to give effect to 
the testator’s intention as determined by 
the court, the wife was determined to be 
constructively dead during the mother’s life- 
time for the purpose of distributing income, 
but survived the mother, as she did in fact, 
for the distribution of the principal. 

(3) Although the widow’s dower is free 
from liability for the debts of the decedent, 
it is subject to estate and inheritance taxes 
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and ordinary expenses of administration 
prior to the allotment of dower. (By the 
Florida Probate Act of 1933, dower is one- 
third of the estate in all cases and is free 
from liability for debts of the decedent, es- 
tate and inheritance taxes and administra- 
tion costs, charges and expenses.) 

Also on estoppel as affected by acceptance 
of benefits under the will, see Florida Natl. 
Bank of Jacksonville v. Tavel, 171 So. 2381. 

On the right of election as affected by re- 
marriage, see Henderson v. Usher, 170 So. 
846. Both cases were decided by the same 
court. 

—_—————————— 
Distribution—Time of Vesting of 
Corpus Where Income Payable to 
the Life Tenant and upon his 

Death to be Divided Amongst 

Named Persons 


Canada—Privy Council 
Browne v. Moody, 1936 A.C. 635 


The testatrix directed that the income 
from a fund of $100,000. should be paid to 
her son during his lifetime and on his death 
be divided “one half ... to my grand- 
daughter Enid Browne, . . . and the re- 
mainder of the said fund to be divided equal- 
ly between my daughters Florence Yoda 
Moody, . . . Constance Emma Kinnear, ... 
and Helen Smith ... share and share alike.” 
By clause 7 of her will: “in the event of my 
grand-daughter Enid Browne or any of my 
said daughters predeceasing me or prede- 
ceasing my said son leaving issue I direct 
that the child or children of the person so 
dying shall take the interest to which their 
mother would have been entitled had she 
survived.” 

The question arose as to whether the gifts 
of the corpus vested upon the death of the 
testatrix. 

HELD: 1. The gifts of corpus became 
vested upon the death of the testatrix. The 
date of the division of the capital of the 
fund was a dies certus—the date of the 
death of the son—and the direction to di- 
vide the capital among the named beneficia- 
ries at that date was not accompanied by 
any condition personal to the beneficiaries. 
Where there is a direction to pay the in- 
come of a fund to one person during his life- 
time and to divide the capital among cer- 
tain other named and ascertained persons 
on his death, even although there are no di- 
rect words of gift either of the life interest 
or of the capital, the rule is that vesting of 
the capital takes place a morte testatoris in 
the remaindermen. 
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2. The contingency of predeceasing “leav- 
ing issue” in clause 7 prevented the vesting 
from being absolute and the legacies were 
liable to be divested in the case of any lega- 
tee who predeceased the son of the testa- 


trix leaving issue. 
—Reported by T. D’Arcy Leonard, editor for 
Toronto. 


—————____9 


Distribution—Annuity: Payable out 
of Income Only 


Massachusetts—Supreme Judicial Court 
Taylor v. Gardiner, 1937 A.S. 145, Jan. 26, 1937. 


The question was whether a deficiency in 
income to pay an annuity should be made 
up out of principal. The will created a resi- 
duary trust, the first two clauses providing 
for the payment of annuities to A and B, 
without specifying whether they were to be 
paid from capital or only from income. The 
third clause, however, provided that “all the 
rest and remainder of the net income” 
should go to C. A later clause provided 
that on failure of the gift to C all the in- 
come of the trust, subject to the rights of 
B, should be paid to A, with a discretionary 
power in the Trustee to use principal if the 
income were not sufficient. 

HELD: Considering the will as a whole, 
the testator’s intention was to have the an- 
nuity paid from income only. 
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Guardianship—Liability of Guardian 
for Loss on Sale of Personal 
Property without Court Order— 
Statute Permissive 


Indiana—Supreme Court 


Fletcher Trust Co. v. Hines, 4 N.E. (2d) 562. 


The guardian appealed from an order of 
the Probate Court sustaining exceptions to 
the guardian’s final report, wherein the 
guardian gave itself credit for losses sus- 
tained by the sale of bonds without court 
order, and directing the guardian to pay 
the amount of the loss to the clerk of court, 
together with 6% interest. The bonds were 
originally purchased upon court order and 
were sold by the guardian at the price pre- 
vailing on the market at the time of sale, 
and the sale was made upon the recommen- 
dation of two committees of the guardian 
composed of business men. 

HELD: Reversed. The statute Sec. 8-112, 
Burns Ind. Stat. Annot. 1933, providing that 
“The proper court may, on application of a 
guardian, or of any other person (said guar- 
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dian having notice thereof) order and decree 
any change to be made in the investment of 
the estate of any ward that may to such 
court seem advantageous to such estate.”, 
is permissive and not mandatory. The stat- 
ute does not place a restriction on the guar- 
dian so that it is necessary for him to se- 
cure a court order to sell personal property 
belonging to his ward. He may do so and 
thereby forestall any objections that may 
arise later in the administration of the es- 
tate. Although it is not necessary to ob- 
tain a court order to sell, it is certainly 
the wise and sound policy on the part of the 
guardian to do so, not only for the protec- 
tion of the ward’s interest, but his own. 

A guardian must exercise care and prud- 
ence in the management of his ward’s es- 
tate, but is not an insurer of the investments 
made by him. No extraordinary degree of 
care is required, but only that care and 
prudence which an ordinarily prudent man 
employs in his own affairs. 


a 


Investments—Liability of Trustee 
for Retention after Death of Life 
Tenant with Power to Direct 


Wisconsin—Supreme Court 
Re Estate of George, 270 N.W. 538. 


Proceeding in county court to surcharge 
the account of a testamentary trustee on 
account of improper retention of invest 
ments. 

The will of the testator provided that his 
widow should have the income of the trust 
estate for life, and thereafter certain por- 
tions of the trust estate were to be held 
until a nine year old grandchild reached the 
age of thirty. The will required the trus- 
tee to convert the entire estate into inter- 
est-bearing securities, except such portion 
of the estate as the widow might desire to 
have preserved in kind. At the time of the 
testator’s death the investments were not 
of a kind authorized for trust funds; but 
the widow requested the trustee to keep the 
property intact. She died, however, only 
a little over a year after her husband. The 
trustee thereupon continued to hold the 
property in its original form for nearly a 
year, and then resigned, at a time when the 
value of the property had not declined. His 
successor as trustee continued to hold the 
same property until it became worthless. It 
consisted of bank stock and certificates of 
deposit in a bank of which the successor 
trustee was an officer, and certain notes 
owed by an individual. The county court 


253 


surcharged the successor trustee’s account 
for the full value of the securities at the 
time he received them, with interest, and 
entered judgment against him and his sure- 
ty for the amount of the surcharge, but held 
the original trustee and his surety not li- 
able. 

HELD (1) The lower court was correct 
in entering judgment against the trustee 
and his surety in the proceeding itself, rath- 
er than merely surcharging the account and 
authorizing a separate suit on the trustee’s 
bond. 

(2) The authority given the widow in the 
will to direct the retention of investments 
expired with her death, since it is not to be 
presumed that the testator intended to au- 
thorize her to freeze the securities for the 
full period of the trust, running many years 
after her death. 

(3) It was, therefore, the duty of the first 
trustee to convert the securities into legal 
investments within one year after the wid- 
ow’s death; but since his failure to do so 
resulted in no loss (because the securities 
did not decline in value up to the time of his 
resignation) he and his surety were prop- 
erly absolved from liability. 

(4) The successor trustee was under 
duty to dispose of the unauthorized securi- 
ties and reinvest the proceeds in legal in- 
vestments. His failure to do this was neg- 
ligence as a matter of law. In addition, be- 
ing an officer of the bank, he was charge- 
able with knowledge of its condition, and 
should have sold the bank stock and cashed 
the certificates of deposit while they were 
still worth their face value. He was prop- 
erly charged by the trial court with the en- 
tire value of the property at the time he 
received it, with interest at four per cent. 


ee 


Investment Powers—Duty of Execu- 
tors in Administration of Estate— 
Surcharging Executors’ Commis- 
sions 


Maryland—Court of Appeals 


Goldsborough v. De Witt and McGarrigle, Execu- 
tors. Daily Record, January 12, 1937. 


Testator died on July 23, 1930, naming as 
Executors two attorneys of New York City. 
On September 3, 1930 the Executors filed in- 
ventories of the personal estate and of the 
real estate for the purpose of ascertaining 
the Collateral Inheritance Tax. The real 
estate, consisting of a farm, was appraised 
at $35,000.00, and the securities at $552,- 
719.00, which was the value as of the date 
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of the Testator’s death. The major portion 
of these securities were pledged with 
brokers as collateral for a margin account, 
the debit balance of which amounted to 
$228,073. 

In the course of administration the Exe- 
cutors filed four separate reports and ac- 
counts of their proceedings. Exceptions 


were filed to the ratification and passage of 
the fourth account on May 31, 1935, the 
main objections being that the commissions 
of the Executors should have been sur- 
charged with losses resulting from— 


(1) the alleged unlawful operation of the 
farm until it was sold; 

(2) the shrinkage in value of the estate 
due to the delay and neglect of the 
Executors in not promptly convert- 
ing the securities into money; 

(3) the loss incurred in the delay in the 
sale and unauthorized exchange of 
certain stock for other stock. 


(1) By the will, the Testator conferred 
upon his Executors the power, in their dis- 
cretion, to sell and dispose of the whole or 
any part of his real estate that had not 
been specifically divided at such time and 
in such manner, either at public auction or 
at private sale, and at such price, and on 
such terms, as they should deem proper, 
and until the sale thereof to let and lease 
the same for such time, and upon such 
terms and conditions, and for such rent as 
they might deem advisable. He further au- 
thorized and empowered his executors to 
retain and set apart any stocks, bonds, 
mortgages, or other securities or invest- 
ments which he might hold at the time of 
his death, for the purpose of the trusts set 
up under his will, or in their discretion to 
sell and dispose of the same and reinvest 
the proceeds thereof in such securities as 
would be authorized as trust investments 
by the laws of the State of New York. 


The Executors filed Petitions on which 
the Orphans’ Court passed Orders author- 
izing them to pay the expense of sinking 
an Artesian well on the farm and contin- 
uing to run the farm out of income until 
conditions would permit a sale of the farm 
for its fair value. The Executors adver- 
tised the farm for sale and obtained an of- 
fer of $35,000.00 which they desired to ac- 
cept, but the sale was not consummated 
due to the refusal of the widow to join in 
the conveyance and bind her half interest 
therein which she had secured by renuncia- 
tion under the will. As a result of this, the 
farm was finally sold for $25,000.00. 


HELD: Any loss in the sale of the farm 
was not attributable to any default on the 
part of the Executors. Nor was the pro- 
vision in the will in connection with the 
power to demise the farm mandatory. This 
provision conferred the power upon the 
Executors to lease with the implied power 
to manage the farm until an offer to lease 
should occur. Until the farm was sold or 
leased, its maintenance and beneficial use 
were primary objects. Nor was the power 
to sell conferred by the will a naked power, 
but it was a power in trust, since it was a 
peremptory power to sell the land for the 
purpose of its ultimate conversion into mon- 
ey. 

(2) Under the terms of the will the Exe- 
cutors did not have the power to sell se- 
curities without application to the Orphans’ 
Court. On October 21, 1930, on the recom- 
mendation of the Executors, the Court 
passed a general Order giving them author- 


‘ity to sell any securities provided that such 


sales be made at not less than the appraised 
values. At no time did any of the securi- 
ties reach the appraised values. Thereaf- 
ter, from time to time on the recommenda- 
tion of the Executors, the Court passed Or- 
ders authorizing the sale of specific securi- 
ties at not less than specified prices. The 
value of the securities pledged with the 
brokers had declined to such an extent that 
the brokers would have sold out the ac- 
count unless the Executors had pledged 
their personal securities and given personal 
guarantees against loss. 

HELD: The Executors had acted in good 
faith and with the same degree of care that 
a reasonable and ordinarily prudent man 
in a similar situation would exercise in 
coming to a decision as to the advisabilty 
of a sale of like securities of his own. And 
that the Executors had incurred no liability 
by their conduct in liquidating their estate. 


“All that the evidence established is an honest 
mistake of judgment and however unfortunate 
the result, the Executors are not to be charged 
and so penalizel for a mere mistake. The law 
does not require infallibility of decision in its 
fiduciaries nor prescience. Having submitted in 
good faith and without negligence their judgment 
to the Orphans’ Court for its action, the Execu- 
tors are protected by the Order given.”’ 


Nor did the Executors continue the mar- 
gin account for the purpose of making a 
profit. Their purpose in refraining from 
making a sale was to secure a realization 
of the actual value of the securities there- 
in. The Executors from time to time se- 
cured advice and consulted with experts on 
securities. 
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(3) On the recommendation of the Execu- 
tors, the Orphans’ Court authorized them to 
exchange certain shares of common and pre- 
ferred stock in a Corporation for shares re- 
sulting from a merger of this Corporation 
into another. The testimony proved that 
the Executors could and did obtain more 
for the stock thus acquired than they could 
for the stock which they had held. 

HELD: There was no liability upon the 
Executors for this exchange and that the 
exchange was authorized by a proper order 
of the Orphans’ Court. Nor was the ex- 
change a violation of the Testator’s injunc- 
tion to invest in securities which were legal 
under the Laws of New York, since the ex- 
change was for the purpose of realization 
and not for investment. 

——__ 9 
Investment Powers — Stocks Held 

Proper Investments for Trust 

Funds Where No Restriction to 

“Legals” 


Pennsylvania—Orphans’ Court of Phila. 


Estate of Van Court Carwithen and Estate of 
William E. Donovan, decided February 11, 1937. 


County 


These companion cases arose on peti- 
tions for a declaratory judgment on the 
question whether a fiduciary may pur- 
chase with trust funds common and pre- 


ferred stocks where the instrument per- 
mits investments without regard to so- 
called legal lists. 

In the Carwithen Will, the trustee was 
authorized, inter alia, 

“3. To invest and reinvest, alter, vary 
and change investments and reinvestments 
from time to time, at discretion, without 
confining my Trustees to what are known 
as Legal Investments. I authorize my 
Trustees, in their discretion, to retain 
without liability, any of my investments 
in the form in which they may be at the 
time of my decease. 

“6. To exercise any option to sub- 
scribe for new stocks or bonds or certifi- 
cates, or other instruments in the nature 
thereof, which may be given to them as 
the holders of any stocks or bonds or cer- 
tificates, or other instruments in the na- 
ture thereof, belonging to my estate.” 

HELD: (1) The will gives the fiduci- 
aries complete discretion as to “‘invest- 
ments.”’ 

(2) The word “investments,” as em- 
ployed by the testator, included common 
and preferred stocks, since he expressly 
permitted his trustees to retain any of his 
“investments,” which at the time, con- 
sisted largely of stocks. 
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(3) There is no principle or rule of 
law, independent of the will, which pre- 
vents the trustees from dealing in stocks, 
subject to review by the court and meas- 
ured by the standards of common care, 
common caution and common prudence. 
The modern stock market offers oppor- 
tunities for investment substantially as 
safe as mortgages and bonds. “The ten- 
dency we are reflecting in this opinion is 
the tendency of the country.” 

Two of the five judges dissented on 
the basis of the concept of a trust invest- 
ment as a loan at interest, as disting- 
uished from ownership in the equity of a 
business represented by corporate stock, 
citing the constitutional prohibition. 

In the Donovan case, the language of 
the will was as follows: 

“In Trust, to invest, reinvest and keep 
invested the principal thereof in safe, 
sound and substantial securities, accord- 
ing to their best judgment and discretion, 
without confining my said trustees to what 
are technically known as legal invest- 
ments.” 

HELD: “Securities” include common 
and preferred stock. The words “safe, 
sound and substantial” emphasize the duty 
to observe the established rule of due 
care and prudence in making investments. 
“Securities” in the mind of ordinary per- 
sons signifies stocks as well as bonds, and 
judicial and legislative history supports 
this view of the word. 

The other rulings of the Carwithen case 
were followed, and the same judges dis- 
sented, this time on the ground that the 
term “security,’”’ used in connection with 
trust investments, should be judicially 
construed in its accurate rather than its 
vernacular sense. 

Note: Appeal is being taken to the Su- 
preme Court of Pennsylvania, where it 
may be held that the Donovan case is dis- 
tinguishable on the basis of the direction 
to invest in “safe, sound and substantial 
securities.” 

0 

The Supreme Court of Canada has dis- 
missed an appeal by the provincial treas- 
urer of Manitoba from a decision of the 
King’s Bench for Manitoba, holding that the 
province could not recover succession duties 
on $50,000 deposited in Royal Bank of Can- 
ada at Winnipeg by Russell M. Bennett, who 
died in Minneapolis in 1934. The court de- 
cided that the deposit receipt was a nego- 
tiable instrument and therefore an asset, 
for purposes of the succession tax, in Min- 
nesota, 
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Investments—Liability — Executor 
Removed and Surcharged for Mis- 
management of Estate 


Illinois—Appellate Court 


Busby, et al. v. The First National Bank of Chi- 
cago, Executor—Number 37758. (Case not as yet 
officially reported.) 


Decedent died September 9, 1930, leav- 
ing a will naming the Bank executor. At 
the date of his death, the decedent was 
indebted on margin accounts to the ex- 
tent of $946,433.21, collateralized by se- 
curities having a market value of $1,448,- 
216.53. In addition, he had unpledged 
assets having a market value of $187,- 
128.33, leaving a net equity of $688,811.- 
65. 


The executor on or about September 
10, 1932 filed its final account and re- 
port to August 4, 1932. Objections to 
the account were filed, charging gross 
negligence by the executor, praying that 
its account be surcharged with the amount 
of loss sustained and the executor re- 
moved. 


The Probate and Circuit Courts over- 
ruled the objections to the account and 
the matter was appealed to the Appellate 
Court. From that opinion it would appear: 
The executor had broad powers of man- 
agement and sale. The Bank assumed 
immediate charge of the estate, and on 
September 10, 1930, acting as executor de 
son tort, sold certain rights which had to 
be sold before September 15, 1930. It 
also made a prompt survey of the securi- 
ties, as a result of which the immediate 
sale of securities having a market value 
of $919,250 on September 15, 1930, was 
recommended, Securities having a then 
market value of $632,517 were placed on 
a “hold”’ list. 


At this time the market was declining 
at a rate which was causing the estate a 
loss of approximately $48,000 per day. 
On September 23, 1930, the widow talked 
with Mr. Traylor, president of the Bank, 
who discussed the condition of the estate 
with her. The Bank officers recommended 
to her the liquidation of the estate, at 
least in part. After some discussion she, 
in writing, approved the immediate sale of 
the speculative securities at the market. 


On September 26, 1930 minutes of a 
meeting of the Investment Committee re- 
ported consultation with various brokers 
which indicated the brokers were able to 
dispose of the volume of securities held 
by the estate, even though the market 
was weak, and two firms of brokers ad- 
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vised that this be done. This procedure, 
suggested by a vice-president of the Bank, 
was approved by Traylor. Securities to 
the extent of $140,000 were sold in the 
three days following. 


Mr. Traylor testified that the volume 
of trading and the stocks belonging to the 
estate were such that all could have been 
sold within 48 hours at the prevailing 
market price. Many orders for sale were 
entered at a price above the market and 
left there for weeks at a time until 
the market price fell to a price far below 
the offering price. Mr. Traylor testified 
that this was done because after he se- 
cured Mrs. Busby’s approval to sell on 
September 25, 1930, he decided to sell 
for what he believed was “a warranted 
price” irrespective of the prevailing mar- 
ket price. The day after the decedent’s 
death, the market prices were higher than 
on any day during the period covered by 
the account, but thereafter the stock 
market was in a steady decline. Through 
the summer of 1931, the net volume of the 
estate fell below $200,000. Toward the 
end of September, 1931 a precipitous de- 
cline wiped out all of the equity, leaving 
the estate insolvent and it became hope- 
lessly so in the following December. 


Executor argued that it was seeking 
merely to conserve the estate at about 
the date of death level and that the best 
informed commercial and economic opin- 
ion at that time (September and Octo- 
ber, 1930) was that any further substan- 
tial recession in market prices was high- 
ly improbable; and that based upon the 
information assembled by the Bank, many 
of the securities in Mr. Busby’s estate 
were then selling below their intrinsic 
worth. It was further urged that since 
Mr. Traylor was one of the outstanding 
business men and financiers of the nation, 
and since his judgment “that the market 
prices which it could have conserved were 
below the intrinsic worth of the securi- 
ties’ was in accord with the majority 
opinion of the time on the information 
then available, no charge of negligence 
could be predicated upon the executor’s 
mistake in failing to liquidate the lien in- 
debtedness by selling the _ securities 
promptly at their market price. 

HELD: Reversed. 1. This was not a 
case where the securities were owned out- 
right or held on a conservative margin, 
or where the estate was in a strong posi- 
tion and able to carry them through an 
emergency. The securities, consisting for 
the most part of common stocks, were 
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speculative to begin with and the fact that 
they were held on a 334% margin made 
them thrice speculative. The executor 
knew or should have known that the huge 
lien indebtedness could only be paid by 
the sale of the stocks pledged as col- 
lateral therefor, and knew or should have 
known that it had no right to continue 
decedent’s speculation with the assets of 
the estate in the condition they were. 


The question here is not one of judg- 
ment but of negligence. Mr. Traylor 
overrode the opinion of his fellow officers 
and it clearly appears that he, acting as 
the directing officer of the executor, did 
not exercise the ordinary prudence which 
the condition of the estate and the sur- 
rounding circumstances required upon the 
evidence submitted. Executor was bound 
in the exercise of reasonable care and 
prudence to liquidate the securities with- 
in a reasonable time in view of their con- 
dition. It is not a strained assumption 
that as a prudent, discreet person Mr. 
Traylor would not have risked his own all 
on his “guess” that there would be a 
rise in the stock market as he did that 
of the executor’s almost improverished 
wards. Executor knew the exact condi- 
tion of the estate by September 16, 1930, 
or within a week after the decedent’s 
death. However altruistic the motives and 
virtues of the executor may have been, or 
however much they were intended to sub- 
serve the best interests of the estate, the 
Bank could not avoid the liability for its 
imprudent conduct in the mangament of 
the estate. 


2. The actual amount of surcharge 
was not presently ascertainable, but the 
court ordered that the shrinkage in the 
market value of the securities because of 
the failure to liquidate within a reason- 
able time should be determined by taking 
the average or mean equity that could 
have been obtained by the sale of the es- 
tate securities over the period from Sep- 
tember 26, 1930 and ending March 26, 
1931, (the court in effect stating that a 
period of six months was a reasonable 
period within which to liquidate) and the 
amount of said surcharge shall bear in- 
terest at the legal rate from March 26, 
1931, less such amounts as have been 
paid to the beneficiaries by way of in- 
come or laid out for expenses of admin- 
istration. 


The executor shall not be allowed any 
credit in its account for interest pay- 
ments on loans made to the estate. 
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The executor shall not be allowed any 
credit in its account for interest payments 
made on loans to other banks subsequent 
to March 26, 1931 on the balance due on 
such loans. 

The executor is not entitled to compen- 
sation and should be surcharged with the 
amount of commissions with which it has 
credited itself. 

Upon paying the estate the total amount 
of the surcharge indicated and ordered, 
with legal interest, executor would be en- 
titled to transfer to itself individually the 
estate securities which it now holds as 
pledgee and will be obliged to cancel and 
discharge its claim or claims as creditor 
against the estate. 

The executor should be removed. 

NOTE: The opinion in this case is very 
long and is rather difficult to digest, and 
it is suggested that anyone interested 
read the decision itself when it is pub- 
lished. Motion to modify the opinion in 
certain respects has been filed and taken 
under advisement. The petition for cer- 
tificate of importance, filed with the Ap- 
pellate Court, has been denied so that if 
the case comes before the Supreme Court 
of Illinois, it must be by certiorari. 

In its motion to modify the opinion 
(which looks only toward a modification 
of the language used rather than the sub- 
stance of the opinion) it is alleged that 
since August 1932, prices have risen and 
the executor has sold sufficient securities 
at prices which had enabled it to pay all 
specific legacies with interest, widow’s 
and child’s awards, all inheritance and 
federal estate taxes, all allowed claims 
against the estate, and to provide a re- 
serve sufficient to pay the estate’s liabil- 
ity, if any, on a contested claim of 
$3,400 (which is the only claim now 
pending) and to have now remaining in 
its hands a substantial amount of cash 
and securities (together of a total value 
in excess of $185,000, as of February 10, 
1937,) subject, however, to the expenses 
of administration to be turned over to the 
trustees for the residuary beneficiaries. 


— 

The trustee for a trust which owns a Chi- 
cago west side tavern property, and the 
tavern owners, lost a damage suit of $35,000 
to Mrs, Anne O’Connor for the slaying of 


her son, Joseph, in the tavern. The suit 
was tried under the dram-shop Act and is 
reported to be the first trial under the Act 
in Cook County. The jury found the trus- 
tee had knowingly permitted the tenant to 
sell liquor which intoxicated Richard Rogers, 
who was acquitted of the slaying. 
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Life Tenant and Remainderman — 
Liability of Corporation Issuing 
Stock in Name of Life Tenant 
Individually 

' Ohio—Appellate Court 
(Motion to Certify Overruled) 


Charles Payton West, et al. v. American Tele- 
phone & Telegraph Company, 7 Ohio Opinions 363. 


Testator gave his widow the life use of 
all of his property with remainder to his 
two sons. The will did not provide for a 
trustee, but named the widow executrix 
and gave her authority, subject to the 
consent of the two sons, to convert any 
or all of the property into money and in- 
vest and reinvest the proceeds in such 
manner as she and the sons might deter- 
mine. 


Upon application of the executrix for 
distribution in kind, to which the consent 
of the sons was appended, the Probate 
Court authorized and directed her “to dis- 
tribute in kind and transfer unto herself 
as the widow of said Charles P. West, de- 
ceased, and the distributee entitled there- 
to” ninety-two shares of the stock of the 
American Telephone and Telegraph Com- 
pany. Certified copies of this order as 
well as of the application and the will of 
the decedent, together with the certifi- 
cate duly endorsed by the widow as exe- 
cutrix were thereupon delivered to the 
transfer office of the Telephone Company, 
and a new certificate issued to Grace E. 
West, individually and without limitation. 


Some time thereafter the widow dis- 
posed of these shares and a new certifi- 
cate was issued to the purchaser. Upon 
learning of this sale the remaindermen in- 
stituted this action for the value of the 
stock, on the theory of conversion. 


HELD: These transfers were wrong- 
ful. The court stated as follows: 


“We find no difficulty in arriving at the con- 
clusion that this corporation was at fault in mak- 
ing these transfers as they were made. It had 
before it a copy of the will of the testator with 
the other papers attached. These papers clearly 
show that Grace C. West had only a life estate 
in the property and that these appellants had an 
interest therein as remaindermen. The company 
was put upon its guard, and in issuing new cer- 
tificates of stock did so at its peril, if it did not 
issue the same in accordance with the rights of 
the interested parties thereto. Having made this 
wrongful transfer in 1927 to the widow, it was 
not protected or saved by her subsequent transfer 
of the stock to a bona fide holder in 1929. While, 
as stated by counsel for the appellants, the orig- 
inal transfer to the executrix, as an individual, 
was wrongful, the subsequent transfer to an in- 
nocent holder wrought the harm. 


TRUST COMPANIES 


“Furthermore, we cannot, and do not, find that 
the plaintiffs were estopped from asserting any 
claim against this corporation; they consented to 
nothing more than the distribution of the stock 
in kind.” 


The court, however, further finds that 
these improper transfers did not acceler- 
ate the remainders and therefore reversed 
the finding of the trial court that the re- 
maindermen were entitled to a money 
judgment equal to the value of the stock, 
holding that their remedy was to demand 
the return of stock of equal par value is- 
sued in such a manner as to protect their 
interests, and that only after such de- 
mand, and a refusal by the corporation, 
would they have a cause of action against 
the corporation. 


oO 


Powers — Limitations — Right of 
Grantor under Reserved Power of 
Management to Create Debt 


Georgia—Supreme Court 


Farkas v. Stephens, 188 S.E. 919, January 28, 


1937. 


Titus Stephens, by deed, conveyed to Ida 
Stephens, as trustee for herself and chil- 
dren, certain real estate, but reserved to 
himself “the right to manage and control 
said premises so long as he lives, and at 
his death, the management of same shall 
vest absolutely in said Ida Stephens, as 
trustee, etc.” Grantor also reserved the 
“right to sell the whole title to the prem- 
ises upon the written consent of Ida Steph- 
ens for reinvestment for like use and trust 
at any time without order of court.” 


Plaintiff furnished supplies to the trustee 
for the trust estate. The petition failed to 
disclose whether at the time the goods were 
furnished any of the children of Ida Steph- 
ens were minors. 


The Court upheld the judgment of the 
Trial Court sustaining a demurrer to the 
petition upon the ground: 


A. After a trust has become executed, 
trustee is without power to make contracts 
binding on the trust estate. 


B. In Georgia, the trust as to the chil- 
dren of Ida Stephens became executed upon 
their arrival at 21 years of age. 

C. The reservations to grantor of right 
of control and reinvestment reserved no 
legal title in him and no beneficial interest, 
but gave him right to control property as 
trustee’s agent, 
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Powers — Successor Fiduciary — 
Power to Appoint 


Florida—Supreme Court 
Voorhies v. Blood, 171 So. 658 


The testator bequeathed a sum of 
money to two individuals as trustees for 
specified purposes. He named the same 
two individuals as executors and, after 
giving them a power of sale, provided, 
“and I further direct that should either 
or both of them refuse to qualify, they 
jointly, or either if the other is incapaci- 
tated, may appoint a successor or suc- 
cessors to carry out this trust.” The exe- 
cutors qualified, designated a bank as suc- 
cessor trustee, and with the approval of 
the probate court, turned the trust fund 
over to it. The bank invested in mort- 
gages. The beneficiaries of the trust sued 
the persons named in the will for loss of 
assets on the theory that the testamentary 
power to appoint a successor related to a 
successor administrator and did not in- 
clude the power to appoint a trustee. 

HELD: A power given by will to ap- 
point a trustee is valid, and the testa- 
mentary power to appoint a successor to 
carry out a trust authorized the appoint- 
ment of a trustee. 


0 


Regulation — Legal — Illinois Trust 
Companies Act as Applied to 
Banks Held Unconstitutional 


Illinois—Superior Court of Cook County 


Edward J. Barrett, Auditor, etc., v. Henry C. 
Reuter, et al., Decree entered March 18, 1936, 
pending on appeal in Illinois Appellate Court. 


A report of this case has not heretofore 
been made because it was a lower court 
decision and as such carried no force out- 
side of the particular case in which render- 
ed, and also because the case is pending on 
appeal to the Appellate Court, and until 
the upper courts decide the case it will have 
no general effect. However, some subscrib- 
ers requested that some comment be made 
relative to the case, and in response to such 
request the following comment is given: 


Briefly, the case involved the question 
as to whether or not the deposit of secur- 
ities with the State Auditor, as required by 
the Illinois Trust Companies Act, is uncon- 
stitutional as applied to Illinois state banks. 
The lower court held that the provisions of 
the Trust Companies Act as applied to 
banks was unconstitutional. It is believed 
by the Editor that the lower court decision 
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is unsound and in all likelihood will be re- 
versed on appeal for the following reasons: 

1. The Constitution requires a referen- 
dum vote on an act or amendment thereof 
relating only to corporations or associa- 
tions with “banking powers, whether of 
issue, deposit or discount.” The exercise of 
trust functions is not a banking power as 
these words are used in the Constitution. 

2. The Legislature, in the exercise of its 
police or regulatory power, has full author- 
ity to require the deposit of securities with 
the State Auditor as a condition precedent 
to the exercise of trust powers. 

3. The power conferred upon banks by 
the Banking Act to accept and execute 
trusts gives to the bank an implied power 
to comply with all provisions of the law as 
respects the exercise of trust powers, in- 
cluding the power to deposit its assets. The 
adminitrative officers provided by the Bank- 
ing Act seem to have ample authority to 
prevent any impairment of required capital 
and surplus and permit such deposit to be 
made. 

4. The form and substance of the Trust 
Companies Act was intended and does ap- 
ply to banks as well as to trust companies 
organized under the General Corporation 
Act. 

—————0 


Taxation — Gift — ‘Tax Exempt’ 
Bonds Subject to Gift Tax 


United States—Court of Claims 


Hamersley v. United States, Case No. 43147, de- 
cided November 9th, 1936. 


Plaintiff on December 31st, 1934, made 
a gift of $2,400,000 of United States 3%% 
Treasury bonds, due August 1, 1941, with 
interest coupons attached. The Commission- 
er of Internal Revenue required plaintiff to 
make a gift tax return for the year 1934 
and to pay the sum of $322,415 as a gift 
tax in connection with the transaction. 
Plaintiff then filed claim for refund which 
was denied, hence this claim. The bonds 
which the plaintiff transferred contained a 
covenant which read: 


“This bond shall be exempt, both as to princi- 
pal and interest, from all taxation now or here- 
after imposed by the United States, any state, 
or any of the possessions of the United States, or 
by a local taxing authority except (a) estate or 
inheritance taxes (b) graduated additional in- 
come taxes, commonly known as surtaxes, and 
excess profits and war profit taxes, now or here- 
after imposed by the United States, upon the in- 
come or profits of individuals, partnerships, asso- 
ciations or corporations. The interest on an 
amount of bonds authorized by said act approved 
September 24, 1917, as amended, the principal of 
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which does not exceed $5000 owned by any indi- 
vidual, partnership, association or corporation 
shall be exempt from the taxes provided for in 
clause (b) above. 


The covenant conformed to the Act au- 
thorizing the issuance of the bonds which 
contained substantially the same language. 

HELD: The bonds were subject to gift 
tax and the plaintiff’s petition was dis- 
missed. The fact that a tax is in some way 
related to government bonds and is meas- 
ured by the value of the bonds does not 
make it a tax upon the bonds themselves, 
and the words “all taxation” contained in 
the covenant means all taxation upon the 
bonds themselves and does not refer to ex- 
cise taxes upon some right connected with 
the bonds. 

The decision is based upon the ground 
that the tax was not levied upon either the 
principal or interest of the bonds which con- 
stituted the gift but was an excise on the 
transfer of the property to another. On 
the same point see the case of Phipps v. 
Commissioner, 34 B. T. A. 641. 


a 


Taxation—Income—Federal Income 
Taxes Payable out of Income 


Massachusetts—Supreme Judicial Court 
Holeombe v. Ginn, 19387 A.S. 175, Jan. 26, 1937. 


Federal income taxes assessed to a trus- 
tee, so far as attributable to “capital gains”, 
should be paid out of capital. Taxes at- 
tributable to current income should be paid 
out of income; and this is not affected by 
the fact that much of the income goes to 
pay annuities which would be payable out 
of capital if the income were insufficient. 

——— 9 


Taxation — Income — Taxability of 
Beneficiary of Trust on Income 
Assigned by Him to Others 


United States—Supreme Court 
Edward T. Blair v. Commissioner of Internal 
Revenue, decided February 1, 1937—No. 247. 


This case presented the question of the 
liability of a beneficiary of a testamentary 
trust for a tax upon the income which he 
had assigned to his children prior to the 
tax years and which the trustees had paid 
to them accordingly. 

The trust was created by the will of 
William Blair, a resident of Illinois who 
died in 1899, and was of property located 
in that State. One-half of the net income 
was to be paid to the donor’s widow during 
her life. His son, the petitioner Edward 


Tyler Blair, was to receive the other one- 
half and, after the death of the widow, the 
whole of the net income during his life. 

In 1923, after the widow’s death, Edward 
Tyler Blair assigned to several of his chil- 
dren a part of the income. The Commis- 
sioner of Internal Revenue determined that 
the income from the trust fund, notwith- 
standing the assignments, was taxable in 
the hands of Edward Tyler Blair. - 

HELD: The will creating the trust en- 
titled the petitioner, Edward Tyler Blair, 
during his life to the net income of the 
property held in trust. He thus became 
the owner of an equitable interest in the 
corpus of the property and by virtue of 
that interest he was entitled to enforce the 
trust, to have a breach of trust enjoined 
and to obtain redress in case of breach. The 
interest was present property, alienable 
like any other, in the absence of a valid 
restraint upon alienation. The beneficiary 
may thus transfer a part of his interest, 
as well as the whole. The assignment of 
the beneficial interest is not the assignment 
of a chose in action but of the “right, title 
and estate in and to the property.” The 
assignees, therefore, became the owners of 
the specified beneficial interests in the in- 
come; and that as to these interests, they 
and not the petitioners, were taxable for 
the amount of income which they received. 

NOTE: In the instant case the Courts of 
Illinois held that the trust created by the 
will of William Blair was not a spendthrift 
trust which, in the opinion of this reporter, 
would alter the decision of the Court. 
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Taxation—Inheritance—Increase in 
Market Value of Securities after 
date of Death not Subject to 
State Inheritance Taxes 


Minnesota—Supreme Court 


In re Estate of Herbert H. Bigelow. Decided 
January 22, 1937. 


The estate of Herbert H. Bigelow was 
duly appraised as of the date of his death 
for the purpose of fixing and imposing the 
Minnesota inheritance or succession tax 
upon the beneficiaries. Among the proper- 
ties thus appraised were certain municipal 
bonds, the market value of which increased 
by $2822.50 after the date of death. The 
Attorney General made an application to 
impose an additional tax on the increase in 
value of such bonds. The Attorney General 
contended that the enhancement in value by 
appreciation in the market after date of 
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death should be taxable because the Su- 
preme Court had held in the case of Es- 
tate of Bowlin, 189 Minn. 196, 248 N.W. 741, 
that depreciation or loss sustained in the 
administration of an estate should be de- 
ducted from the appraised value and the suc- 
cession tax be imposed upon what actually 
is transferred to the beneficiaries. The ap- 
plication was denied by the lower court and 
the decision was affirmed on appeal. 


HELD: The value of property for in- 
heritance tax purposes is taken as of the 
time of death and is reduced only by de- 
ducting therefrom Federal taxes, state 
property taxes, expenses incident to admin- 
istration, and such losses as come through 
the selling of some of the appraised prop- 
erty at less than the appraised value in or- 
der to pay what the Probate Court may au- 
thorize or require in the administration of 
the estate. The deduction in the Bowlin 
case was authorized because it was a neces- 
sary expense in the administration of the 
estate. In-the instant case, the executor 
was not required to dispose of the municipal 
bonds in the course of the administration of 
the estate and the transfer of the same to 
the legatees took place as of the date of the 
testator’s death. Hence the gain in market 
price after date of death was not subject to 
any succession tax. 
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Wills—Probate—Decree of Distribu- 
tion—Incorporation of Will by 
Reference 


California—Supreme Court 


Carman-Ryles, 93 Cal. Dec. 
, danuary 14, 1937. 


Fraser v. 65———_ 


Cal. (2d) 


The facts of this case are reported in the 
June 1936 issue at page 678. 


HELD: Decree in first providing for 
$300 monthly payments out of income and 
later describing such payments as annuity, 
is ambiguous on its face and resort may be 
had to will for purpose of interpreting de- 
cree. (This apparently rejects appellate 
court’s theory, 85 Cal. App. Dec. 571, that 
language of decree was sufficient to incor- 
porate will.) Reference to will showed no 
use of term “annuity” but only direction to 
pay Lillian out of income. 


NOTE: Supreme Court’s decision, though 
arriving at same result, corrects what seems 
error on part of appellate court, referred to 
in Note to abstract of latter’s court decision. 
(62 Trust Companies, p. 678, June, 1936.) 
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Though not referred to in opinion, case 
seems to have bearing on question of what 
court, probate or equity, has jurisdiction to 
construe decree of distribution. This suit 
brought on equity side. Would seem under 
doctrine of Estate of Smith, 4 Cal. App. 
(2d) 548, court sitting in probate might 
have concurrent jurisdiction for same pur- 
pose. 


——— — 
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Irving E. Carlyle 


Irving E. Carlyle, legal contributing 
editor for North Carolina, was born at 
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1896, and received his A. B. degree from 
Wake Forest College in that city. During 
the World War, he served as Second Lieu- 
tenant in the Field Artillery. From 1920 
to 1922, Mr. Carlyle studied law at the 
University of Virginia Law School where 
he was a member of the Editorial Staff 
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Manly, Hend- 
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IRVING E. CARLYLE 


Among his “extra-curricular” activities, 
Mr. Carlyle numbers memberships in the 
Raven Society of the University of Vir- 
ginia, Delta Psi Fraternity and the North 
Carolina and American Bar Associations. 
In political and civic matters, he has 
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can Red Cross Chapter, President, Y. M. 
C. A., Chairman of Forsyth County Board 
of Elections, and on the Board of As- 
sociated Charities. 
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